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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Cr. No. 1804-69 


UNITED STATES OF AMERICA 


v. 


Rurus Brown, Pau. V. Proctor, SAMUEL A. WILLIAMS 


RELEVANT DOCKET ENTRIES 


Nov. 12, 1969 Presentment and indictment filed. c/m (16 
counts). 

Nov. 25, 1969 1, 2, 3: EACH ARRAIGNED: Plea “not 
guilty” entered. EACH. Counts One and 
Two-read. Each Rem. Green. J. | 

Jan. 7, 1970 : Mo to suppress eye-witness identification. 
a for bill of particulars & for discovery 
and inspection ¢/s 
Memo of P&A in support of motions. 


June 8, 1970 1, 2, 8: Hearing on motion to suppréss eye- 
witness identification begun & continued to 
6-9-70. .. . Green, J. 


June 9, 1970 +1, 2, 3: Hearing on motion to suppress re- 
sumed and continued to 6-10-70. 


31, 2, $: Remanded. Green, J. 


(1) 


Jane 10, 1970 


June 11. 1970 


June 18, 1970 


July 10, 1970 


2 
RELEVANT DOCKET ENTRIES 


1, 2. 3: Motion to suppress resumed: DE- 
NIED in part and taken under advisement in 
part; continued until 6-11-70. Each Re- 
manded. Green, J. 


Hearing on motion to suppress resumed; 
granted in part. EACH remanded Green, J. 


1, 2, 3: Order suppressing any photographic 
of in-court identification of defts Rufus 
Brown & Paul Proctor by Mrs. Barbara 
Edgecomb. Green, J. 


1, 2, 3: Govt’s Notice of Appeal from motion 
to suppress identification evidence. 
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(Filed in open court November 12, 1969] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT CF COLUMBIA 


Holding a Criminal Term 

Grand Jury Sworn in on September 2, 1969, 
Criminal No. 1804-69 

Grand Jury No. Original 


THE UNITED STATES OF AMERICA 


uv. 


Rurus Brown, also known as RUTHER BROWN; 
PavuL V. Proctor, also known as VERNARD P. PROCTOR; 
SAMUEL A. WILLIAMS 
Violation: 22 D.C. Code 2491, 2403, 2901, 
3202, 502, 3204 


Wi 


(First Degree Murder—Killing While Perpetrating and 
Attempting to Perpetrate the Crime of Robbery: Sec- 
ond Degree Murder: Armed Robbery: Robbery; As- 
sault With Dangerous Weapon: Carrying Dangerous 
Weapon) 


The Grand Jury charges: 


FIRST COUNT: 


On or about June 27, 1969, within the District of 
Columbia, Rufus Brown, also known as Ruther Brown, 
Paul V. Proctor, also known as Ver nard P. Pr octor, and 
Samue! A. Williams did. kill Israel S. Burka while perpe- 
trating and attempting to perpetrate the crime of, rob- 
bery, as set forth in thé third, fourth, sixth and seventh 
counts of this indictment. 


SECOND COUNT: 


On or about June 27, 1969, within the District of 
Columbia, Rufus Brown, also known as Ruther Brown, 
Paul V. Proctor, also known as Vernard P, Proctor, and 
Samuel A. Williams, vith malice aforethought, did shoot 
Israel’ S$. Burka with a pistol, thereby causing injuries 
from which the said Israel S. Burka did die on or about 
June 27, 1969. 


THIRD COUNT: 


On or about June 27, 1969, within the District of 
Columbia, Rufus Brown, also known as Ruther Brown, 
Paul V. Proczor, also known as Vernard P. Proctor, and 
Samuel A. Williams, while armed with a dangerous 
weapon, that is, a pistol, by force and violence and 
against resistance and by putting in fear, stole and took 
from the person and from the immediate actual posses- 
Sion of Sterling Beaver, property of Gold Liquors, Inc., 
2 body corporate, of the value of about 3500.00, consist- 
ing of about $500.09 in money. 


FOURTE COUNT: 


On or about June 27, 1969, within the District of 

clumbia, Rufus Brown, also known as Ruther Brown, 
Paul V. Proctor, also known as Vernard P. Proctor, and 
Samuel A. Williams, by force and violence and against 
resistance and by putting in fear, stole and took from 
the person and from the immediate actual possession of 
Sterling Beaver, property of Gold Liquors, Inc, a body 
corporate, cf the value of about $500.00, consisting of 
about $500.09 in money. 


FIFTH COUNT: 


On or about June 27, 1969, within the District of 
Columbiz, Rufus Brown, also known as Ruther Brown, 
Paul V. Prector, aleo known as Vernard P, Proctor, and 
Samuel A. Williams assaulted Sterling Beaver with a 
dangerous weapon, that is, a pistol. 


TIth 


SIXTH COUNT: 


On or about June 27, 1969, within the District of 
Columbia, Rufus Brown, also known as Ruther Brown, 
Paul V. Proctor, aiso known as Vernard P. Proctor, and 
Samuel A. Williams, while armed with a dangerous 
weapon, that ms a pistol, oy force and violence and 
against resistance and by putting in fear, stole and took 
from the person Bae from the immediate actual posses- 
sion of Morris Swartz, property or Gold Liguors, Inc, a 
body corporate, of the value of about $3,307.76, consist- 
ing of about $3,307.76 in money. 


SEVENTH COUNT: 


On cr about June 27, 1969, within the District of 
Columbia, Rufus Brown, also known as Ruther Brown, 
Paul V. Prestor, also known as Vernard P. Prosior, and 
Samuel -A. Williams, by force and violence and agains 
resistance and by putting in fear, stole and took from 
the person and from tke Hate actual possession ‘of 
Morris Svwartz, property cf Gold Liquors, Inc, 2 body 
corporate, of the value of about $5,807.76, consisting !of 
about $3,807.76 in money. 


EIGHTH COUNT: 


On or about June 27, 1969, within the District iof 
Columbia, Rufus Brown, 2iso known as Ruther Brown, 
Paul V. Proctor, 2lso known as Vernard P. Proctor, and 
Samuel A. Williams assaulted Morris Swartz with a 
dangerous weapon, that is, a pi 


NINTH COUNT: 


On or about June 27, 1969, within the District of 
Columbia, Rufus Brown, also known as Ruther Brown, 
Paul V. Proctor, also known as Vernard P. Proctor, and 
Samuel A. Williams assaulted Bernard A. Edgecomb with 
a dangercus weapon, that is, a pistol. 


epee creep pen cae Oca RRO ENN Sate marae Et semmne 


TENTH COUNT: 


On or abou: June 27, 1969, within the District of 
Columbia, Rufus Brown, also known as Ruther Brown, 
‘Paul V. Proctor, also known as Vernard P. Proctor, and 
‘Samuel A. Williams assaulted Barbara B. Edgecomb with 
a dangerous weapon, that is, a pistol. 


ELEVENTH COUNT: 


On or about June 27, 1969, within the District of 
Columbia, Rufus Brown, also known as Ruther Brown, 
Paul V. Proctoz, also known as Vernard P. Proctor, and 
Samue] A. Williams assaulted Fred Korn with a dan- 
gerous weapon, that is, a pistol. 


V¥ELETH COUNT: 

On or about June 27, 1969, within the District of 
Columbia, Rufus Brown, also known as Ruther Brown, 
Paul V. Proctor, also known as Vernard P. Proctor, and 
Samuel A. Willams assaulted Garvey Alston with a dan- 
Gerous weapon, that is, a pistol. 


THIRTEENTH COUNT: 


On or about June 27, 1969, within the District of 
Columbia, Rufus Brown, also known as Ruther Brown, 
Paul V. Proctor, also known as Vernard P. Proctor, and 
Samuel A. Williams assaulted Sedick N. McNeil with a 
dangerous weapon, that is, a pistol. 


FOURTEENTH COUNT: 


On or about June 27, 1969, within the District of 
Columbia, Rufus Brown, also known as Ruther Brown, 

aul V. Proctor, also known as Vernard P. Proctor, and 
Samuel A. Williams assaulted James Davis with a dan- 
gerous weapon, that is, a pistol. 
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FIFTEENTH COUNT: 


On or about June 27, 1969, within the District of 
Columbia, Rufus Brown, also known as Ruther Brown, 
did carry, openly and concealed on or about his person, 
a dangerous weapon, capable of being so concealed, that 
is, a pistol, without a license therefor issued 2s provided 
by law. 


SIXTEENTH COUNT: 


On or about June 27, 1269, within the District of 
Columbia, Paul V. Proctor, also known as Vernard P. 
Proctor, did carry, openiy and concealed on or about his 
person, a dangerous weapon, capable of being so con- 
cealed, that is, a pistol, without a license therefor; issued 
as provided by law. 


/s/ Thomas A. Flannery 
Attorney of the United States 
in and for the District of 
Columbia 


A TRUE BILL: 


/s/ Albert Barkin 
Foreman 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 1804-69 


UNITED STATES OF AMERICA, PLAINTIFF 
vw. 
Rurts BROWN, DEFENDANT 


MOTION TO SUPPRESS EYEWITNESS 
IDENTIFICATION? 


Defendant Rufus Brown, by his attorneys Carol Garfiel 
Freeman and James B. Blinkoff, respectfully moves this 
Court to suppr the pre-trial identification and any 
in-court identification by Sterling Beaver and Morris 
Swartz of defendant Brown as one of two persons who 
allegedly robbed tne liquor store at 2591 Pennsylvania 
Avenue, N.W., Wachingion, D.C., on June 27, 1969, dur- 
ing which roboery Mr. Israel Burka was kiiled. 

As grounds for this motion counsel state: 


1. The defendant Brown was arrested on October 30, 
1969, pursuant to an arrest warrant issued by the United 
$ Magistrate. The affidavit of Ple. Raymond Pier- 

son, Homicide Unit, Metropolitan Police Department, in 
support of tke application for that arrest warrant is 
based on the uncorroborated statement of one Julis Ver- 
non Foreman that the defendant Brown had admitted to 
Foreman complicitly in the above robbery and murder. 
The affidavit dees not state that Foreman had previously 
given information to the police that had proven reliable, 
nor does it state that the police officers had corroborated 
or attempted to corroborate Foreman’s statement in any 
way. We understand that no attempt was made to have 


3 There is no indication in the record that this motion was ever 
filed. It is not entered on the docket. The parties are in agreement, 
however, that it was filed on or about December 24, 1959, and was 
before the District Court at the time of the hearing which is the 
subject of this appeal. 


ee ee» 
ain 


[Filed January 7, 1970] 


UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA . 


CRIMINAL DIVISION 
Criminal No. 1804-69 
UNITED STATES OF AMERICA, PLAINTIFF 
Vv. 
PAUL V. PROCTOR, DEFENDANT 


MOTION TO SUPPRESS EYE E-WITNESS: 
IDENTIFICATION | 
Comes now defendant, Paul Proctor and adopts the 
Motion and Memcrandum of Points and Authorities in 
support of said motion to suppress eye-witness identifica- 
tion filed heretofore on bezaiz of co-defendant, Ruzus 
Brown except that defendant's sala refers only to the 
identification by Sterling Beaver, and adds the following 
points: 


1. The name of the witnesses at the line-up were not 
provided to the defendant nor did the defendant have an 
opportunity for cross-examination of said witnesses; and 
further that the description of the suspect as given to 
the police was not made available to counsel at the line- 
up (nor was it made available at the preliminary hear- 
ing though repeated requests were made at that time) 
See Spriggs v. Wilson, U.S. App. D.C. =23548, decided 
October 16, 1969; the daily Washington Law ACRES 
November 17, 1969. 

2. Both defendants were in the same nine man pean 
numbered 3 and 4 respectively and there was no other 
bearded man in the line-up except Paul Proctor. See in 


re Michael Raynard McKelvin No. 4764 D.C. Court of 
App. decided November 7, 1969. 


/s/ Ira M. Lowe 
Ira M. LOWE 
Attorney for defendant 
2700 Que Street, N.W. 
Washington, D.C. 20007 


Dated: Jan. 7, 1970 


[Filed June 18, 1970] 


UNITED STATES DISTRICT COURT © 
FOR THE DISTRICT OF COLUMBIA © 


Criminal Case No. 1804-69 


UNITED STATES OF AMERICA 
Vv. 
Rurus BROWN, PavL PROcToR, 
& SAMUEL WILLIAMS 


ORDER 


This matter having come before the Court in the above- 
named defendants’ Motion to Suppress Identification, and 
Testimony and evidence having been received by the 
Court in a pre-trial identification hearing on June §, 9, 
and 10, 1970, it is by the Court this 18th day of June, 


1970, 

ORDERED that any photographic or in-court identifica- 
tion of the defendants Rufus Brown and Paul Proctor 
by Mrs. Barbara Edgecomb be suppressed. 


/s/ June L. Green 
Judge 


[Filed July 10, 1970] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Crim. No. 1804-69 


UNITED STATES OF AMERICA 


Vv. 


Rurvs BRowN, PAtL V. PROCTOR, SAMUEL A, WILLIAMS 


NOTICE OF APPEAL 


Notice is hereby given that the United States of Amer- 
ica hereby appeals to the United States Court of Appeals 
for the District of Columbia Cireuit from the order of 
this Court entered June 18, 1970, granting the defend- 


ants’ motion to suppress identification evidence. 


/s/ THOMAS A. FLANNERY 
THomas A. FLANNERY 
United States Attorney 


/s/ JOHN A. TERRY 
Joun A. TERRY 
Assistant 
United States Attorney 


/s/ ROBERT A. SHUKER 
RoperT A. SHUKER 
Assistant 

United States Attorney 


Copies to: 
(1) Mrs. Carol Garfiel Freeman 
888-17th Street, N.W. 


Washington, D. C. 20006—Attorney for 
Defendant Brown 


(2) Ira M. Lowe, Esquire 
2700 Q Street, N.W. 
Washington, D. C. 20007—Attorney for 
defendant Proctor 


(3) Sol Z. Rosen, Esquire 
Munsey Building 


Washington, D. C. 20004—Attorney for 
defendant Williams 


| 
| 


[Filed July 13, 1970] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Crim. No. 1804-69 


UNITED STATES OF AMERICA 


Vv. 
Rurus BROWN, PAUL V. Proctor, SAMUEL A. WILLIAMS 
CERTIFICATE OF THE 
UNITED STATES ATTORNEY 


Pursuant to Section 1301 of the Omnibus Crime Con- 
trol and Safe Streets Act of 1968, Public Law No. 90-851, 
18 U.S.C. § 3731, I hereby certify to the Honorable June 
L. Green that the appeal noted herein is not taken for 
purpose of delay and that the evidence suppressed is a 


substantial proof of the charge pending against | the 
defendant. 


/s/ Thomas A. Flannery 
THomas A, FLANNERY | 
United States Attorney 


[Certificate of Service Omitted] 


| 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,452 | 


Unrrep STATES OF AMERICA, APPELLANT 
v 


Rurus BROWN, PAUL v. PROCTOR AND 
SAMUEL A. WILLIAMS, APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


_ United States Court of Appeals 


for the District of Columbia Circuit 
THOMAS A. FLANNERY, 
FILED OCT 1 41970 United States Attorney. 
JoHN A. TERRY, 
at bau OfFenbr > Rosert A. SHUKER, 
a CLERK Rogert J. HIGGINS, 
Assistant United States Attorneys. 
Cr. No. 1804-69 


References to Rulings 
Statement of the Case 


Argument: 


The Sixth Amendment does not require the presence of 
counsel at a pre-trial witness interview in the course of 
which the prosecutor shows the witness a photograph of 
a lineup at which the defendants were represented by 
counsel 
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mm 
ISSUE PRESENTED * 


In the opinion of appellant, the following issue is pre- 
sented: 


Whether the Sixth Amendment requires the presence 
of counsel at a pre-trial witness interview in the prosecu- 
tor’s office in the course of which the prosecutor shows 
to a witness a photograph of a lineup at which the 
defendants were represented by counsel? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,452 


UNITED STATES OF AMERICA, APPELLANT 
Vv 


Rurus Brown, PAauL V. PROCTOR AND 
SAMUEL A. WILLIAMS, APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


REFERENCES TO RULINGS 


The court’s ruling at the conclusion of the hearing 
on the motion to suppress evidence is found at Tr. 401- 
408, 407-409. The court’s written order filed on June 
18, 1970, implementing its oral ruling is found at App. 


STATEMENT OF THE CASE 


By indictment filed on November 12, 1969, appellees 
were charged with felony murder and related offenses 


(1) 


2 


arising from the shooting of Israel Burka in the course 
of a robbery of Gold’s Liquor Store at 25th Street and 
Pennsylvania Avenue, N.W., on June 27, 1969. On June 
11, 1970, after a three day pre-trial hearing, the Honor- 
able June L. Green granted the motion of appellees Brown 
and Proctor to suppress any identification of them by 
Mrs. Barbara Edgecomb. A formal order to that effect 
was filed on June 18, 1970. The Government, under the 
authority of 18 U.S.C. §3781 (Supp. IV, 1965-1968), 
appeals from that order. 

The testimony presented at the suppression hearing 
and the record in the case establish the following: 


On June 27, 1969, two armed men, since identified by 
Government witnesses as appellees Brown and Proctor, 
entered Gold’s Liquor Store and told everyone to “put 
their hands up.” The first gunman, identified as Proctor, 
fired a shot into the ceiling and placed his gun in the 
back of Sterling Beaver, a Gold’s employee, while Brown 
covered the rest of the store. Just prior to the shot, 


Israel Burka, who had been sitting on a stool next to the 
employee on whom Proctor was holding the gun, rose 
and started toward the back of the store. Proctor moved 
his arm away from Beaver and, saying nothing, shot 
Israel Burka. For a few seconds Burka stood there, blood 
streaming from his back. Then he fell to the floor, face 
down at the feet of another Gold’s employee named Fred 
Korn (Tr. 35-87, 68-69, 126-127). 

Proctor then ordered Korn and Beaver to give him 
the money from each of their cash registers (Tr. 37, 126- 
127). Next he ordered Beaver to “hurry up ‘and open 
the safe, because I will kill everyone in here” (Tr. 38). 
Beaver did not know the combination and asked Morris 
Swartz, the store manager, to carry out Proctor’s order. 
Swartz agreed and was taken into the back room by 
Brown. Shortly after, as Swartz and Brown were re- 
turning to the front of the store, Proctor herded everyone 
present behind the counter and ordered them to lie on 
the floor for five minutes. Mrs. Barbara Edgecomb, a 
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customer who had arrived at the store with her husband 
shortly before the gunmen, was the first to file behind the 
counter. She stopped next to Israel Burka, who was on 
his knees, his forehead on the floor. Blood was every- 
where. Burka coughed, and Mrs. Edgecomb started to 
bend down to help him but was stopped by her husband. 
As she looked up, the gunman who had shot Burka was 
“right there”—just three and a half feet away (Tr. 37- 
39, 126-127; 151-157). Moments later the gunmen made 
their escape. The entire robbery had taken seven to eight 
minutes (Tr. 66, 131).2 Israel Burka died an hour later. 

In October 1969 one Julius Foreman informed the po- 
lice that on the night of the robbery appellees Brown and 
Proctor told him they had robbed Gold’s Liquors. Proctor 
also said he had “shot an old man.” According to Fore- 
man, appellee Williams drove the get-away car. On this 
basis appellees were arrested and on November 4 ap- 
peared in a lineup at which they were represented by 
counsel. At the lineup both Mr. Beaver and Mr. Korn 
identified Proctor and Brown as the robbers? On No- 
vember 12, the grand jury returned a sixteen-count indict- 
ment charging all three appellees with felony murder, 
second-degree murder, armed robbery, robbery and as- 
sault with a dangerous weapon.* 

In late April the trial date, originally set for May 11, 
was continued to June 8 During the month of May 
witnesses in the case were interviewed by the Assistant 
United States Attorney who was to represent the Gov- 
ernment at trial. During their interviews both Mr. 
Beaver and Mr. Korn were shown a picture of the lineup 
which they had witnessed some six months before (Gov- 
ernment Exhibit Number 2; Tr. 85, 117-120; 140). The 


1 The indictment charges that $8,807.76 was stolen. 


2In the lineup room Korn identified only Brown. He left the 
lineup room with Detective Greenwell and walked directly to Green- 
well’s office. There he said he also recognized Proctor (Tr. $31-S83) . 


3 Appellees Brown and Proctor were also charged with carrying 
a dangerous weapon. 
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prosecutor interviewed Mrs. Edgecomb on May 19 in 
the presence of Detective Raymond Pierson of the Homi- 
cide squad. During the interview Mrs. Edgecomb was 
also shown a photograph of the November 4 lineup. Mrs. 
Edgecomb first identified the picture as representing the 
lineup she had attended, though she noted that “of course 
they look a lot different from the way they did upon the 
stage” (Tr. 185). Without being asked to do so, she 
then identified Brown and Proctor from the photograph 
as the robbers Mrs. Edgecomb explained that she was 
unable to make an identification at the lineup because the 
lighting conditions “made people’s faces look like blobs” 
(Tr. 162). She said she had not stayed at the lineup 
very long “because I just couldn’t make anything there— 
their faces just so well lit up that there wasn’t any point 
in staying there, and looking at them” (Tr. 165). “The 
complexions just, well, the faces were so lighted up. You 
had lights above them and shining from the base, and 
in front of them. I just didn’t think I could fairly say 
for sure” (Tr. 161)5 

A week before the scheduled trial date the prosecutor 
apprised appellees’ counsel of Mrs. Edgecomb’s identifica- 
tion and of his intention to offer this testimony and, if 
possible, to have Mrs. Edgecomb make an in-court identi- 
fication (see appellees’ motion to dismiss this appeal, 
filed in this Court on July 29, 1970, p. 4). 

A pre-trial identification hearing was held by the trial 
judge on June 8, 9, 10 and 11, 1970. At the conclusion 
of that hearing the trial judge ruled that the November 
4 lineup was properly conducted and that the lineup 
identification of the two Gold’s employees, as well as any 
in-court identification which they would be able to make, 


Her identification was not positive. Mrs. Edgecomb said that 
she did not think “a camera [could] take people as they really are” 
(Tr. 175) but that she thought she could identify the robbers in 
person in the courtroom. 


5 Testimony concerning Mrs. Edgecomb’s identification in the 
prosecutor’s office and the circumstances surrounding it is to be 
found at Tr. 161-166, 174-176, 181, 183-185, 225-230, and 288-243. 
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was admissible (Tr. 401-403). The trial judge, however, 
suppressed Mrs. Edgecomb’s post-lineup photographic 
identification and further ordered that Mrs. Edgecomb 
“should not make an in-court identification of the de- 
fendants at the time of her appearance here in fear it 
might be trainted in some way by the recent viewing of 
the photograph” (Tr. 408; cf. Tr. 401-402, 407, 409).* 


ARGUMENT 


The Sixth Amendment does not require the presence 
of counsel at a pre-trial witness interview in the course 
of which the prosecutor shows the witness a photo- 
graph of a lineup at which the defendants were rep- 
resented by counsel 
In suppressing Mrs. Edgecomb’s identification testimony 
the trial judge held that “although there is no question 
in the Court’s mind that there was nothing improper 
insofar as [Mrs. Edgecomb’s] having seen the photographs 
in the prosecutor’s office . . . it is felt that since this was 
after the lineup and close to trial it would have perhaps 
been better if counsel had been present at the time” (Tr. 
407-408) (emphasis added). If counsel had been pres- 
ent, the court stated, “there would have been no question 
about it” (Tr. 408). Under the circumstances, “with an 
abundance of caution as far as the defendants are con- 
cerned” (Tr. 408), the court held that no identification by 
Mrs. Edgecomb would be admissible in trial. The trial 
judge’s ruling thus specifically rejected the existence 
of any Stovall? violation but postulated a rule, not yet ac- 


¢ Appellees were not present in court during the pre-trial sup- 
pression hearing, so the question of whether Mrs. Edgecomb would 
in fact identify them in person is still unresolved. But see Tr. 175. 


t Stovall v. Denno, 388 U.S. 298 (1967). In this connection we 
note that there is nothing in the record to support any claimed due 
process violation. The photograph depicted a lineup during which 
appellees were represented by counsel. Moreover, despite vigorous 
cross-examination of both Mrs. Edgecomb and Detective Pierson, 
nothing in the record indicates that there was anything at all sug- 
gestive either about the way in which the photograph was shown to 
Mrs. Edgecomb or about any other circumstances surrounding this 
identification. 
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cepted in this or any other jurisdiction, that in the ab- 
sence of defense counsel a prosecutor may not show a 
lineup photograph to a witness during trial preparation 
even when the defendants were represented by counsel 
at the lineup. We respectfully submit that such a ruling 
is clearly erroneous and should not be allowed to stand. 
The federal courts have consistently refused to apply 
the rule of United States v. Wade, 388 U.S. 218 (1967), 
to photographic identifications. Since Simmons v. United 
States, 390 U.S. 377 (1968), the only post-Wade case in 
the Supreme Court dealing with photographic identifica- 
tions, no court has suggested that Wade applies to pre- 
arrest photographie identifications regardless of wheth- 
er they take place before or after suspicion has “fo- 
cused” on the accused." Moreover, this Court has im- 
plicitly held that Wade does not apply to photographic 
identifications which occur even after arrest, and the 
Second, Fourth, Fifth, Ninth and Tenth Circuits have 
explicitly and unequivocally taken the same position.” 


8In Simmons “the investigation could certainly be said to have 
already come to focus on Simmons as a prime suspect.” United States 
v. Kirby, U.S. App. D.C. .—— n. 2, 427 F.2d 610, 612 n.2 
(1970). In this regard we stress that the time at which suspicion 
“focuses” on the accused, rather than the time at which he is ar- 
rested, has traditionally marked the constitutional turning point. 
Thus Simmons and its progeny can themselves be read as suggesting 
that a photographic identification may not be rendered automatically 
defective because of the absence of counsel but rather “must be [in- 
dividually] considered on its own facts.” 390 U.S. at 384. 


* United States v. Hamilton, 137 U.S. App. D.C. 89, 420 F.2d 1292 
(1969), in which the briefs show that the photographic identifica- 
tion complained of took place after the arrest of the defendant; see 
United States v. Kirby, supra note 8, 427 F.2d at 612 and n.2. 


19 United States v. Bennett, 409 F.2d 888 (2d Cir.), cert. denied, 
396 U.S. 852 (1969); United States v. Collins, 416 F.2d 696 (4th 
Cir. 1969), cert. denied, 396 U.S. 1025 (1970); United States v. 
Ballard, 423 F.2d 127 (5th Cir. 1970) ; United States v. Sartain, 422 
F.2d 387 (9th Cir. 1970); Rech v. United States, 410 F.2d 1131 
(10th Cir.), cert. denied, 396 U.S. 970 (1969). See also United 
States v. Robinson, 406 F.2d 64 (7th Cir.), cert. denied, 395 U.S. 926 
(1969). The law in the Third Circuit appears to be in a state of 
flux. Compare United States v. Conway, 415 F.2d 158 (3d Cir. 
1969), with United States v. Zeiler, 427 F.2d 1305 (3d Cir. 1970). 
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This almost universal * rejection of the argument that 
Wade should apply to post-custodial photographie iden- 
tifications provides the background against which we re- 
view the purposes of Wade and the facts of this case. 
In Wade the Supreme Court held that counsel was re- 
quired at a lineup or other confrontation: first, so that 
the accused would not have to “stand alone” at this “criti- 
cal stage” of the proceedings against him; = second, in 
order to prevent unfairness in the confrontation; * and 
third, in order to enable counsel to reconstruct what had 
occurred at that proceeding** In this case Mrs. Edge- 
comb made her unsolicited identification from the photo- 


11 Only two courts have 
Gilbert Vv. California, 388 


—— Pa. —, —_, 266 
the are 
may be remedied by 

Denno, supra note 1 

expanding the cover- 

infra. We do not in- 

ich have adopted a per 

P.2d 704, 707 (Nev.), 

substituted” photographic dis- 

P.2d 108 (Nev. 1969) (failure 

this Court’s comment in United 
F.2d at 612-618. 


12.388 U.S. at 226. 
137d, at 235-286. 
inability to re- 
the confrontation, 


character of the then 
than the defendant 


note 10. 
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graph of a lineup at which appellees had been represented 
by counsel.** The identification took place a few weeks 
prior to the date on which the case was scheduled for trial. 
Present were the Assistant United States Attorney as- 
signed to try the case and Detective Pierson of the Homi- 
cide Squad; appellees, of course, were not present. After 
the identification the prosecutor took pains to notify ap- 
pellee’s counsel of what had occurred, and subsequently 
a lengthy hearing was held at which the photograph in 
question was introduced in evidence. We submit that 
these facts denote a fairness of procedure which dra- 
matically supports the reasoning of the many courts 
which have refused to expand the Wade rule so as to 
embrace post-custodial photographic identifications. 

In the first place, neither Wade nor any other decision - 
of the Supreme Court even suggests that a defendant’s 
right to counsel confers on his lawyer the right to be 
present in situations in which the defendant is not him- 
self a participant.** In the second place, appellees were 
represented by counsel at the lineup and thus secured 
the benefit of the preventive protections which Wade en- 
visioned. We emphasize that Wade was calculated to 
protect the accused only from unfairness in the actual 
confrontation, and therefore it can hardly be said that 
Wade, if applied to a photograph, will protect the ac- 
cused from suggestivity other than which is apparent 
from the photograph itself. In the third place, the record 
makes it clear that counsel in this case were in fact able 
to “reconstruct” the identification within the meaning of 
Wade. While not denying this, the trial judge noted 
that “there is always a queston in defense counsel’s minds, 
as to exactly what did happen at that time” (Tr. 409). 
With due deference we submit that if appellees’ counsel 
had any additional questions they should have asked them 
at the suppression hearing. The amenability of photo- 

25In this respect this case is on all fours with United States v. 


Collins, supra note 10; cf. United States v. Cunningham, 423 F.2d 
1269, 1274-75 (4th Cir. 1970) (Winter, J.). 


4 See United States v. Bennett, supra note 10, 409 F.2d at 899. 
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graphic identifications to later reconstruction in court has 
been thoughtfully considered by this and other courts.” 
Their conclusion has consistently been that the preserva- 
tion of the photographs for scrutiny by the court, which 
occurred here, operates as effective insurance against the 
dilution of the defendant’s right to a hearing on the 
question of whether the identification proceeding was 
properly conducted.** 

Finally, we emphasize that this identification took place 
during the prosecutor’s preparation for trial. The trial 
judge here ruled that there was not “anything at all 
improper about counsel’s having shown [Mrs. Edgecomb] 
the photograph or actually her looking it over” (Tr. 408- 
409). More than that, we submit that a prosecutor in a 
first-degree murder case who knows that an eyewitness 
to the crime did not make an identification at a lineup 
she attended would be derelict in his duty if he did not 
endeavor to determine, before trial, precisely what her 
reaction to the lineup was. Every court which has con- 


sidered the question has decisively rejected the argument 
that Wade confers on defense counsel the right to be 
present at a photographic identification conducted by the 


17See United States v. Kirby, supra note 8; United States v. 
Hamilton, supra note 9; Patton v. United States, 181 U.S. App. D.C. 
197, 408 F.2d 928 (1968) ; United States v. Clark, 289 F. Supp. 610, 
620-622 and n.15 (E.D. Pa. 1968) ; People v. Green, 3 Cal. App. 3d 
240, 88 Cal. Rptr. 491 (1970). 


18 Wade is concerned with the difficulties posed by the lineup 
confrontation. Here the photograph merely reproduced the lineup 
at which appellees had counsel. Nothing in Wade confers on de- 
fense counsel the right to question witnesses at the lineup or, in- 
deed, anywhere else except in court. Similarly here, any circum- 
stances counsel deemed relevant could have been, and presumably 
were, developed at the suppression hearing simply by asking the 
witnesses what happened. See footnote 14, supra. 


29 Did failure to make an identification, for example, mean that 
the witness was certain the killer was not among those at the line- 
up? Had that been Mrs. Edgecomb’s response, the information 
would no doubt have been available to appellees under Brady v. 
Maryland, $78 U.S. 88 (1968). 
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prosecutor during trial preparation.» As Judge Friendly 
put it in Bennett: 


None of the classical analyses of the assistance to 
be given by counsel . . . suggests that counsel must 
be present when the prosecution is interrogating 
witnesses in the defendant’s absence even when, as 
here, the defendant is under arrest; counsel is rather 
provided to prevent the defendant himself from fall- 
ing into traps devised by a lawyer on the other side 
and to see to it that all available defenses are prof- 
fered. Many other aspects of the prosecution’s in- 
terviews with a victim or a witness to a crime af- 
ford just as much opportunity for undue suggestion 
as the display of photographs; so, too, do the defense’s 
interviews, notably with alibi witnesses.” 


The Tenth Circuit said it most succinctly: 


What is complained of here is nothing more than 
preparation for trial by the Government. No lineup 
is involved and there was no form of confrontation 


of the accused.” 


But certainly a California court of appeals made the 
point most forcefully: 


To hold that an accused has a right, founded upon 
the Constitution, to have his attorney present at 
such trial preparation conferences would be fatuous. 
The constitutional right to the assistance of counsel 
does not confer the privilege of insinuating him into 


2 United States v. Bennett, supra note 10; United States v. Cun- 
ningham, supra note 15; McGee v. United States, 402 F.2d 434 
(10th Cir. 1968), cert. denied, 394 U.S. 908 (1969); People v. 
Adair, 2 Cal. App. 3d 92, 82 Cal. Rptr. 460 (1969); Johnson v. 
State, —— Md. App. ——, 264 A.2d 280 (1970) ; cf. People v. Line- 
man, 5 Cal. App. 3d 1, 84 Cal. Rptr. 891 (1970); Bailey v. State, 
6 Md. App. 496, 252 A.2d 85 (1969); Barnes v. State, 5 Md. App. 
144, 245 A2d 626 (1968). 


= United States v. Bennett, supra note 10, 409 F.2d at 899-900. 
22 McGee V. United States, supra note 20, 402 F.2d at 436. 


11 


the prosecutor’s office at all important phases of trial 
preparation.* 


We submit, therefore, that neither Wade nor the Sixth 
Amendment itself necessitates the exclusion of Mrs. Edge- 
comb’s identification testimony. In conducting his inter- 
view of Mrs. Edgecomb the prosecutor showed her a 
photograph of a lineup at which appellees had all the 
benefits bestowed by the Supreme Court in Wade. When 
she identified two of the persons depicted in that photo- 
graph,* the prosecutor quite properly notified defense 
counsel of her response. At no time was there a breach 
of anyone’s right to counsel under the Sixth Amendment, 
or indeed, as the trial court held (Tr. 407-409), of any- 
one’s Fifth Amendment due process rights. Absent any 
such constitutional violations, Mrs. Edgecomb’s identifi- 
cation testimony must be admitted.* 


* People v. Adair, supra note 20, 2 Cal. App. $d at 94, 82 Cal 
Rptr. at 462, 


** Of course, if the photographic identification is admissible, there 
can be no suppression of any in-court identification on the ground 
that it is the fruit of an improper photographic identification. 


25 We stress that in view of 18 U.S.C. § $502, enacted as part of 
section 701 of the Omnibus Crime Control and Safe Streets Act 
of 1968, Pub. L. No. 90-851 (June 19, 1968), which states that 
eyewitness testimony “shall be admissible in evidence in a criminal 
prosecution in any [federal] trial court,” this is peculiarly a con- 
stitutional question and is not amenable to the exercise of the 
Court’s supervisory power. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be reversed and this 
case remanded to the District Court with directions to 
deny appellees’ motion to suppress evidence. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
Rosert A. SHUKER, 
Rosert J. HIGGINS, 
Assistant United States Attorneys. 
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ISSUES PRESENTED 


In the opinion of appellees, the following issues are pre- 
sented: , 

I. Is a post-indictment photographic identification 
proceeding a “critical stage" of the criminal process 
entitling a defendant, under the Sixth Amendment as inter- 
preted in United States v. Wade and subsequent cases, to 
representation by counsel to enable him effectively to 
challenge at trial the fairness and accuracy of any result- 
ing identification? : 

II. Based upon the undisputed facts that an identi- 
fication witness proffered by the Government: | 


tried to forget about the June 27, 1969, robbery- 


murder after it happened, 

chose photographs of persons other than appellees 
Brown and Proctor as "resembling" the robbers 
during the next four months, : 

did not identify the picture of either appellee 
from photographs of ten men shown her on October 
25, 1969, 

saw the same pictures of Brown and Proctor in a 
group with photographs of six different men on 
October 26 and only tentatively chose Brown and 


one Harling, but did not identify Proctor, 


(vii ) 


- tentatively identified appellees from a picture of 
the lineup shown her some eleven months after the 
crimes, within a few weeks of the trial, in the 
prosecutor's office and in the absence of defense 
counsel, 

did the trial court properly conclude that these procedures 
were “so unnecessarily suggestive and conducive to irre- 


parable mistaken identification" that admission of identi- 


fication testimony by this witness would deny appellees 


due process of law? 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,452 
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Appellees. 


Appeal from the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is a pretrial appeal by the Government, pursuant 


to Section 3731, Title 18, United States Code, from an order 
of the District Court entered on June 18, 1970, granting a 


motion by appellees Brown and proctor’) to suppress 


1/ None of the witnesses presented at the hearing on the 
motion to suppress identified appellee Williams (See Tr. 
122-23, 146-47, 187), and accordingly Williams has not 


(continued) 
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identification testimony by iirs. Barbara Edgecomb, one of 
three identifying witnesses (Tr. 407-09). Appellees’ 
motions to suppress identification testimory by the two 


other witnesses, Sterling Beaver and Fred Korn, were denied 


2 
(Tr. 401-02, 403) .7/ The trial of the case has been con-- 


tinued pending cetermination of this arpeal. 


The Offenses Chargec 


Appellees are chargec in an indictment, filea November 
22, 1969, with felony-murder, Second degree murder, armed 
robbery, robbery, and assault with a dangerous weapon, all 
charges arising out of the June 27, 1969 robbery of the 


eee 
1/  {cortinueg from precedinc page] 


formally moved to suppress any identification testimony. 
Apparently the only witness who inculpates “Williams is 
the informant, Julius Foreran. See p. 3 infra, Tr. 391. 
Insofar as testirony by eyewitnesses might tend to corrob- 
Orate that of appellee 'illiams joined in 


2/ The Propriety of this ruling, of course, cannot be chal-- 
lenged by appellees at this tine. Di Bella vy. United 
States, 369 u.s. 121 (1962). 


Neither 
ruling as be- 
ing in issue on this See United States v. Blue, 
384 U.S. 251 (1966). 
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Gold Licouor Store during which ir. Israel Ss. Burka was shot 
and killea.3/ At the hearing on the motions to suppress 
evidence, Sterling Beaver, Pred Korn, and irs. Edgecomb 
testified in some detail about the events of that afternoon. 
From their testimony, it appears that at about 3:15 p.m. on 
June 27, 1969, two men, whom the Government contends were 
appellees Brown and Proctor, entered the Gold Liquor Store 
at 2501 Pennsylvania Avenue, N.W. The first man, allegedly 
Brown, walked toward the right rear of the store, drew a 
gun, and ordered the eight customers anc sales personnel who 
were in the store to raise their hands. the second man, who 
was also armecé, went behind a counter at the left of the 
Store, to a position behind vr. Beaver, a salesman; while 
approaching Mr. Beaver this second man, Supposedly Proctor, 
firec a shot into the air. Apparently within seconds, Mr. 
Burka, who was Sitting beside Mr. Beaver, rose fron his 
stool and started toward the rear of the store; the second 
robber then shot Mr. Burka, who collapsed behing the counter 
(Tr. 34-37, 40-45, 69, 125-27). ! 


The second man then obtained the money from two cash 


registers from My. Beaver and wr. Korn, also a salesman (Tr. 


| 
37, 126-29), while the first robber was herding Morris 


Swartz, the manager of the store, and four customers (Hr. 
ane itrs. Bernard Edgecomt, James Davis and iiaster Sedick 
HcNeil) behind the counter at the rear of the store (Tr. 
43, 127, 150-51, 154). ‘The first man then went into a back 
room with tir. Swartz and obtained the money from the safe, 
while the seconé man stoo€ watch in the store (Tr. 38-39, 
127, 152-54). During this time, Garvey Alston, a customer, 
entered the store and was directed by the second man to lie 
Gown behind the counter.(Tr. 38). ‘hen iir. Swartz and the 
first man emergec from the back room, lir. Swartz and iir. 
Beaver were also told to lie down behind the counter. With 
the admonition that the witnesses were not to move for five 
minutes, the robbers made their escape (Tr. 39, 127, 156-57). 
The robbery lasted between five and ten minutes, according 
to tir. Korn (Tr. 131), for seven or eight minutes, as Mr. 


Beaver recollects (Tr. 65-66). 


Hrs. Edgecomb's Observations and Recollections 


Mrs. Edgecomb cid not see the robbers as they entered 


the store but only became aware of their presence after Mr. 
Burka had been shot, when her husband caught her arm and 

said that a holdup was in progress (Tr. 150-51). Then the 
first robber came into sight and directed the Edgecombs and 


Mr. Swartz, who had been serving them, to come forward from 
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behind a large display piece (Tr. 149-51, see Tr. 42). 


As they walked forward, Mrs. Edgecomb “triec to kind of 
shrink behind ur. Swartz" (Tr. 151). It was at this point 
that she first saw the second robber, who was beside ir. 
Beaver behind the counter at the other end of the store 
(Tr. 151-53). 

Pursuant to the directions of the second robber, Mr. 
Swartz moved off to open the safe and the other witnesses 
filed behiné the counter; Mrs. Edgecomb bent Gown to attend 
to Mr. Burka (Tr. 154-55). tyhen she looked up, the second 
robber was “right there", a few feet away (Tr. 155-56). It 
was at this time, in a “very dark corner“, that she oe the 
face of the second gunman (Tr. 159-60). This robber ordered 
the victims to get down on the floor, and Mrs. Edgecomb - 
looked down (Tr. 156). She then was half way down on the 
floor; the robber pushed one of the salesmen between then, 
and the group staggered backwards (Tr. 156). | 

Mrs. Edgecomb testified that she was able to see the 
face of the first robber distinctly, but only when ney 
were standing by the wine display, before they went behind 
the counter. She was unable accurately to estimate how 
long she saw him at this time; it “seemed to" her that it 
was for about three minutes “but everything [she thought] 
was exaggerated as far as time is concerned."(Tr. 158). 


After that, she only caught a quick glimpse of this first 


robber, not a good view (Tr. 156, 158-59). She described 
the appearance of both robbers in some detail (Tr. 159-61). 

Mrs. Edgecomb had never seen either of the robbers 
before the offenses on June 27 (Tr. 163~64). She could 
not recall describing ther to the police who responded to 
the store, because “it was terrible” (Tr. 168). The second 
robber had repeatedly threatened to kill everyone unless wr. 
Swartz opened the safe (Tr. 153-54). 

Mrs. Edgecomb did not talk to her husband after the 
robbery about the appearance of the gunmen. As she put it, 
“we wanted to forget about it at that time. I didn't want 


to think about it."(Tr. 171). Indeed, tirs. Edgecomb has 


never talked with her husband about the description of the 
robbers because, as she said, “I just don't believe in think- 
ing about destructive things" (Tr. 171). Moreover, between 
the lineup on November 4, 1969, and May 19, 1970, when she 
was interviewed in the prosecutor's office, irs. Edgecomb 
did not talk to anyone about the case (Tr. 172). She testi- 
fied that she had not heard that two or three people had 
been charged with the crimes, and that she " [didn't] want 

to know anything about it“ (Tr. 173). 


The Identification Procedures 


Over the course of the four months following the robbery, 
various members of the Homicide Souad of the iietropolitan 


Police Department showed several groups of photographs to 


~J-- | 

| 

| 
Messrs. Beaver and Korn, and to tir. and urs. Edgecomb (Tr. 
49, 77-79, 114-15, 135-36, 215-25, 311-13, 315-18). Some 
of these photographs were chosen by Hr. Beaver and curs. 
Edgecomb as resembling one or the other of the robbers (Tr. 
164-65, 182-83, 215-23, 315-18). However, it was not until 


October 25 that any of these witnesses were shown photographs 


of Brown or Proctor (See Tr. 99-100, 200-02, 215-24, 233-34, 


311-12, 315-17). 

on the evening of October 25, 1969, two Homicide detec- 
tives brought a packet of ten photographs to Iirs. Eageconb's 
home; among the pictures were a photograph of proctor, taken 
on April 26, 1969, and an undated one of Brown (Tr. 211, 345- 
46).4/ vrs. Edgecomb did not identify anyone at this time 
(Tr. 203-06). On the following day, October 26, the police 
showed Mrs. Edgecomb a group of eight photographs.-/ Two 
of these pictures were of Brown ana Proctor and are identi- 
cal to the photographs of these defendants that Hrs. Edgecomb 
haa seen the previous night. The remaining six pictures 
were of different individuals, whose pictures Mrs. Edgecorb 


had not seen the night before. This time she said that she 


Ene 


4/ This packet of photographs was received in evidence at 
the hearing as Government Exhibit 5 (Tr. 204, 206) and is 
part of the record on appeal. 


5/ This group of photographs was Government Exhibit 10 in 
evidence at the hearing (Tr. 328, 329, 347-48) and is also 
part of the record on appeal. 


“liked* the pictures of Brown and one Jerome Harling, but 
that “because of the seriousness of the case she would 
like to see ther: in a lineup” (Tr. 327-30, 333-34; see Tr. 
164-65). 

Within a few days, on October 29 and 31, the police 
obtainec arrest warrants for the three defendants, based 
on written statements given to the Homicide Squad on October 
28 and 30 by one Julius V. Foreman. According to the sum- 
maries of these statements in the affidavits of two police 
officers submitted in support of the applications for the 
warrants, Foreman claimed that on the night of the robbery, 
some four months earlier, he had met with the three defend- 
ants at the Hilltop Apartments in ‘Washington and that the 
defencants had stated that they hac held up the Gold Liquor 
Store and that Proctor had “shot a 'dude’.“ Foreman as- 
serted that Brown and Proctor had actually gone into the 
store, and illiams had driven the getaway car. No mention 
was made in these affidavits of Mrs. Edgecomb's tentative 
identification of Brown's photograph on October 26. 

On November 4, 1969, following their arrests, Brown 
and Proctor appeared in a lineup held at police headquarters. 
Four of the six eyewitnesses who viewed the lineup either 
did not identify anyone or identified individuals other 


than the defendants (see Tr. 244-45). Two of the eyewit- 


nesses, Messrs. Beaver and Korn, identified both Brown and 


6/ 


Proctor (Tr. 47--48, 124-124A, 129-30; see Tr. 331). 
On their way to view the lineup on November 4, Hrs. 

Edgecomb told her husband, “I thought that I would know 

them [the robbers] again” (Tr. 172). However, she did 

not identify anyone from that lineup (Tr. 161-62, 165) / 

At the hearing below, she claimed that during the lineup 

she told a policeman that she could not identify anyone 

because the lights were so bright that “[t]hey just nade 

people's faces look like blobs" (Tr. 162, 165-66, 175). 

However, she testified, she specifically rejected a police- 

man's offer to turn down the lights, because she was “afraid* 

that the persons in the lineup would then be able to see her 

(Tr. 166, 176, 181). Yet none of the policemen who testi- 

fied about the lineup heard irs. Edgecomb say anything that 

night about the lighting conditions (Tr. 238-40, 336) 


Sgt. Raymond Pierson of the Homicide Squad ,who was at the 


6/ On November 6, at the prelininary hearing, Mr. Beaver 
repeated his identification of these defendants (Tr. 124- 
124A). 


7/ Despite Mrs. Edgecomb's request on October 26 (Tr. 329), 
no effort was made to place Harling in that lineup or to 
determine whether he was available to appear in the lineup 
(Tr. 334-36; cf. Tr. 278, 305-06). 


| 
8/ Sgt. Pierson testified that Mrs. Edgecomb did complain 
on May 19, 1970, that the lichts at the lineup had been too 
bright (Tr. 226, 227, 229). 


lineup, recalled that Mrs. Edgecomb had said "she couldn't 


recognize any of them because all of their faces looked too 
full" (Tr. 240). 

Mrs. Edgecomb testified that immediately after the 
lineup she had tole an unidentified police officer that 
she wantec to see a photograph of it. However, it was not 
until May 19, some six and one half months later, that her 
request was grantec.(Tr. 181, 183-85). On that day, in the 
presence only of the prosecutor and Sgt. Pierson (Tr. 173), 
Mrs. Edgecomb saw the photograph that had been taken of the 
November 4 ¥ineupe-’ After indicating that she recognized 
it as the picture of the lineup she had attended, lirs. 
Edgecomb “was asked to study the picture" (Tr. 229). Accord- 
ing to Sgt. Pierson, “rs. Edgecomb "looked at [the picture] 
closely at least a couple minutes" (Tr. 230), and began to 
comment on the: lighting deficiencies of the original lineup 
{fr. 227, 222, 230). She said that the lineup photograph 
was “a little bit clearer than the actual lineup" (Tr. 227). 
Then rs. Edgecomb “started to make particular attention to" 
three of the individuals, including Brown and Proctor. 
“Later on she more or less focused on" the defendants, stat- 


ing that Proctor “resembled the subject ... that did the 


9/ This photograph was Government Exhibit 2 in evidence 
at the hearing (Tr. 47-48, 49) and is part of the record 
on appeal. 
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shooting" and that Brown “could have been the second man 

in the store during the holdup,” that these two men “looked 
like" the robbets (Tr. 162-63, 174, 225-31). Although Mrs. 
Edgecomb did not state that she was positive of the identi- 
ties of the defendants, “the more she looked at this picture, 
the more she felt that the Number three subject [Brown] and 
the Number four subject [Proctor] ... were responsible for 
this offense* (Tr. 228). The picture was in front of Mrs. 
Edgecomb for approximately ten or fifteen minutes, during 


“the great majority of the interview" (Tr. 229-30). 


The tiotions to Suppress 


Shortly after the return of the indictment, counsel for 


Brown and Proctor filed written notions to suppress any iden- 


tification testimony by the two witnesses who had identified 


10/ 


the defendants at the lineup on November 4;— these motions 


10/ The motions referred to Messrs. Beaver and Morris Swartz 
as the identifying witnesses, based on information provided 
to defense counsel by the prosecutor. It was later discov- 
ered that Fred Korn, rather than Mr. Swartz, was the second 
person who identified the defendants at the lineup, see Tr. 
244-45, and the motions as litigated were directed to fir. 
Korn's testimony. 


These motions were based on various grounds then appar- 
ent: first, that the lineup identifications were the fruit 
of an unlawful arrest, since the warrants had been based on 
the uncorroborated statement of a previously unknown inform- 
ant; second, that the circumstances surrounding the identifi- 
cations might have been such as to render the procedure 
unnecessarily suggestive and thus in violation of the prin- 
ciples announced in Stovall v. Denno, 388 U.S. 293 (1967) 
and subsequent cases; and third, aS to Proctor, that the 


[continued] 
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were scheduled for hearing immediately before the trial. 

The week before trial was to begin, the prosecutor 
advised defense counsel of Mrs. Edgecomb's tentative identi- 
fication from the lineup photographs and that he planned to 
call her as an identification witness for the Government 
(Tr. ea Accordingly, at the outset of the hearing 
on June 8 defense counsel supplemented their earlier written 
motions to suppress with an oral motion to suppress any in- 
court or pretrial identification by Mrs. Edgecomb as in 
violation of their right to counsel as set forth in United 
States v. Wade, 388 U.S. 218 (1967). (Tr. 20-21; see Tr. 350, 
356-57}. Subsequently, based on information developed at 
the hearing, counsel also argued that the cumulation of 
exposures to pictures of the defendants rendered Mrs. Edge- 
comb's tentative identification on May 19 unfairly sugges- 


tive, in violation of Stovall v. Denno, supra, (Tr. 358-60). 


10/ {continued from preceding page] 


lineup array itself was unnecessarily suggestive because he 
was the only person with a goatee. Based on evidence devel- 
oped at the hearing that Mr. Beaver and Mr. Korn had also 
seen the lineup photograph shortly before trial, in the 
absence of defense counsel (Tr. 85, 107-08, 117~19, 139-40), 
appellees orally moved to suppress testimony of these photo- 
graphic identifications as violative of Wade, and any conse- 
quent snore identification as thereby tainted (Tr. 20, 350, 
356-57) . 


1l/ The transcript erroneously refers to Mr. Edgecomb. 


Mrs. Edgecomb's identification remains tentative, since 
the defendants waived their right to be present during the 
taking of testimony on the motions to suppress (Tr. 32-33). 
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At the conclusion of the hearing, the District Judge 
denied the motions to suppress testimony of Messrs. Beaver 
and Korn regarding their pretrial and any in-court identi- 


fications of the defendants (Tr. 401-02, 403) but granted 


the motion to suppress any identification testimony by tirs. 


Edgecomb (Tr. 402, 407-09). 


ARGUMENT 


INTRODUCTION 
In June of 1967, the Supreme Court decided 

the trilogy of “lineup cases" -- United States v. 
Wade, 388 U.S. 218, Gilbert v. California, 388 U.S. 
263, and Stovall v. Denno, 388 U.S. 293. In Wade 
and Gilbert, in recognition of the inherent unre- 
liability of eyewitness identification testimony 
and the normally conclusive nature of pre-trial 
identifications, the Court held that the pre-trial 
confrontation of an accused by a witness is a 
critical stage of the criminal process at which an 
accused is entitled by the Sixth Amendment to the 
assistance of counsel. In one of the leading post- 
Wade cases, this Court emphasized the two prongs 
of the Wade holding: that defense counsel's pre- 
sence at pre-trial confrontations is 

necessary in order (1) to 

Minimize the likelihood of 

an unduly suggestive con- 

frontation and (2) to enable 

an informed challenge to be 

made at trial to either the 

admissibility or the credi- 


bility of identification 
evidence. 13/ 


12/ Clemons v. United States, 133 U.S. App. D.C. 
27, 31, 408 P.2a 1230, 1234 (1968) (en banc), 
cert. denied, 394 U.S. 964 (1969). 
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In Stovall, the Court held that “the totality of 
circumstances surrounding" a confrontation may be 
“so unnecessarily suggestive and conducive to 
irreparable mistaken identification that [the 
defendant] [is] denied due process of lav," and 
that any such unfair pre-trial identification and 
any resulting in-court identification must be 


excluded from evidence. 


The evidence adduced on the motion to suppress 


in the instant case demonstrates that the pro- 
cedures leading to Mrs. Edgecomb's identification 
of Brown and Proctor violated the principles enun- 
ciated in both Wade and Stovall. 

In summary, the testimony relevant to Mrs. 
Edgecomb's identification of the defendants shows 
that although she was able to describe the robbers 
with some specificity, she had not identified either 
Brown or Proctor from a group of ten photographs 
shown to her on October 25, four months after the 
crime; that when Mrs. Edgecomb saw the same nice 
tures of the defendants in a different group of 


eight the next day she chose the picture of Brown 


13/ Stovall v. Denno, supra, 388 U.S. at 302. 


and one of a Jerome Harling as "resembling" the 
robbers; that when she saw Brown and Proctor (but 


not Harling) in a lineup nine days thereafter she 


did not identify either of them; and that eventually, 


some eleven months after the robbery, she tenta- 
tively identified Brown and Proctor when shown a 
photograph of the lineup by the prosecution in the 
absence of defense counsel. Having thoughtfully 
considered this testimony (Tr. 402), the District 
Judge found that 


In view of the fact that 
{Mrs. Edgecomb] had seen 
photographs over a period 

of time and not made the 
identification before or 

at the lineup of the defend- 
ants ... the later identifi- 
cation [from the lineup 
photograph] just might be 
subject to question. ... I 
think if [counsel] had been 
present there would have 
been no question about it. 
(Tr. 408.) ... [T]here is 
always a question in ... 
defense counsel's minds, as 
to just exactly what did 
happen at that time when she 
had not been able to deter- 
mine prior thereto (Tr. 409). 
--- [SJince this was after 
the lineup and close to the 
trial ... it would have 
perhaps been better if counsel 
had been present at the time 
(Tr. 407-08). 
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Accordingly, the Court ruled that 
in view of the fact that [Mrs. 
Edgecomb] did not pick out the 
people at the time of the 
lineup, and with an abundance of 
caution on behalf of the de- ! 
fendants, the Court will deny the use 
of her identification of the de-| 
fendants in the photograph at a 
later time (Tr. 407). 
The Court also ruled that Mrs. Edgecomb "should 
not make an in-court identification of the defend- 
ants at the time of her appearance here in fear 
it might be tainted in some way by the recent 
viewing of the photograph” (Tr. 408). 
The Government interprets this ruling solely 
as a holding that the right to counsel requirements 
of United States v. Wade were violated when the | 
prosecution showed Mrs. Edgecomb the lineup photo- 
graph shortly before trial and in the absence of 
the defendants or their counsel. The Government 
further contends that Judge Green "specifically. 
rejected the existence of any" due process viola- 
| 

tion under Stovall v. Denno, because the Court stated 
| 

that "there was nothing improper insofar as her 


having seen the photograph in [the prosecutor's] 


office" (Tr. 407) and that if counsel "had been 


present there would have been no question about 
it™ (Tr. 408). (Gov't. Brief at 5.) Moreover, 

the Govermment argues, the record fails to support 
any violation of due process in the showing of 

the lineup vhotograph. (Gov't. Brief at 5 n.7.) 

In fact, however, Judge Green's ruling was 
based on two concurrent conclusions: first, that 
Wade does require the presence of counsel at a 
post-indictment display of photographs to a poten- 
tial identifying witmess, and, second, that the 
totality of circumstances culminating in the pur- 
portec identification by Mrs. Edgecomb in the 
prosecutor’s office was, in the words of Stovall, 


"so unnecessarily suggestive and conducive to 


14 
irreparable mistaken identification" that the 


defendants would be denied due process of law 

were the court to permit testimony of that iden- 
tification to be received in evidence. Moreover, 
even under the‘ Government's interpretation of 

the court's ruling, since the record amply supports 
both conclusions, this Court may affirm the order 
of the District Court on either om EY 


14/ Stovall v. Denno, supra, 388 U.S. at 302. 


15/ See Helvering v. Gowran, 302 U.S. 238, 245-46 
i937). Sage 


(continued on page 19) 
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15/ (continued from page 18) 


The Government has not challenged the further 
finding of the District Court that any possible in- 
court identification of the defendants by Mrs. | 
Edgecomb should be excluded as “tainted in some way 
by the recent viewing of the photograph” (Tr. 408). 
This finding was clearly warranted. Among the) 
factors to be considered in determining whether any 
in-court identification would be independent of a 
prior taintec identification are the opportunity of 
the witness to observe during the crime itself, any 
identification of another person prior to the tainted 
identification, any failure to identify the defendant 
on a prior occasion, and the lapse of time between the 
crime and the identification. United States v. Wade, 
supra, 388 U.S. at 241. Mrs. Edgecomb only observed 
the robbers for a few minutes on Sune 27, 1969 ' (see 
Tr. 157-60), she had never seen either of them before 
(Tr. 163-64), between June 27 and October 25 she 
chose pictures of several persons other than the 
defendants as “resembline” the robbers (Tr. 164-65, 
182-83, 221-23), on October 25 she failed to identify 
the pictures of both Brown and Proctor, and onthe 
following day she failed to identify the picture of 
Proctor (Tr. 205-06, 327-29), she failed to i entity 
either defendant at the lineup on November 4 (Tr. 161), 
and the final tentative identification came almost 
eleven months after the robbery (Tr. 162-63, 226-28). 


Plainly, therefore, the Government has failed to 
sustain its heavy burden of showing by “clear and con- 
vincing evidence" that any in-court identification by 
Mrs. Edgecomb would be based solely on her recollec- 
tion of the robbers from June 27, 1969, and not affected 
in any way by her subsequent viewings of them in photo- 
graphs or in the lineup. United States v. Wade, supra, 
388 U.S. at 240-41; Gilbert v. California, supra, 388 
U.S. at 272; Mason v. United States, 134 U.S. App. D.c. 
281, 287, 414 F.2d 1176, 1182 (1969). In viewjof the 
"key role" played by the trial court in such matters, 
see Clemons v. United States, supra, 133 U.S. App. D.C. 
at 36, 408 F.2d at 1241, its appraisal of these facts 
should be affirmed. 


THE PRINCIPLES AND HOLDING OF UNITED STATES V. 

WADE REQUIRE THE PRESENCE OF DEFENSE COUNSEL 

AT POST-INDICTMENT DISPLAYS OF PHOTOGRAPHS TO 
POTENTIAL IDENTIFYING WITNESSES 


In United States v. Wade, 388 U.S. 218 (1967), 
the Supreme Court held that 


the principle of Powell v. 
Alabama [287 u.S. 45 (1932)] 

and succeeding cases requires 
that we scrutinize any pre- 
trial confrontation of the 
accused to determine whether 
the presence of his counsel is 
necessary to preserve the 
Gefendant's basic right to a 
fair trial as affected by his 
right meaningfully to cross- 
examine the witnesses against 
him and to have effective assist- 
ance of counsel at the trial 
itself. It calls upon us to 
analyze whether potential sub- 
stantial prejudice to defendant's 
rights inheres in the particular 
confrontation and the ability of 
counsel to help avoid that prej- 
udice. (388 U.S. at 227.) 


The Court rejected the Government's contention 
that a pre-trial lineup was a mere preparatory 
step in the gathering of the prosecution's evi- 


dence similar to examinations of physical evidence 


by expert witnesses and equally open to meaningful 


confrontation by cross-examination at trial. The 


"vagaries of eyewitness identification,” the Court 
found, are sufficiently distinguishable from the 
reasonably fixed and accessible scientific teach- 
nigues to warrant application of different rules 
to these two forms of preparation for trial. (388 
U.S. at 227-28.) ! 

The Court pointed out the serious problems 
inherent in eyewitness identification testimony, 
resulting from the fallacies of human observation 
and recollection. The Court was particularly 
concerned with the danger of subtle suggestions in 
a pre-trial confrontation of the accused, either 


in the way the suspect is presented or in the 


statements made to the witness before or during 


the viewing. (388 U.S. at 228-34.) ‘These dangers 
are compounded, the Court emphasized, since the 
defense can seldom reconstruct the manner and mode 
of lineup identification for judge or jury at : 
trial, either because the identities and appearan- 
ces of the persons in the array are unavailable, 


or because the only defense witness present, the 


defendant himself, is unable to observe and recall 


the other circumstances of the identifications. 
(388 U.S. at 229-32.) 

Because of the well-known reluctance of a 
witness who has once identified a defendant to 
retract that identification later on, ""in prac- 
tice the issue of identity may (in the absence of 
other relevant evidence) for all practical pur- 
poses be determined there and then, before the 


trial.""16/ Accordingly, the Court held, 


{iJnsofar as the accused's 
conviction may rest on a 
courtroom identification in 
fact the fruit of a suspect 
pre-trial identification which 
the accused is helpless to 
subject te effective scrutiny 
at trial, the accused is 
deprived of that right of 
cross-examination which is 

an essential safeguard of his 
right to confront the witness 
against him. (388 U.S. at 235.) 


Cross-examination, the Court concluded, even 
though "a precious safeguard to a fair trial, 


«++ Cannot be viewed as an absolute assurance 


16/ United States v. Wade, supra, 388 U.S. at 229, 
quoting Williams & Hammelmann, Identification — 
Parades, Part I, [1963] Crim. L. Rev.-479, 482. 


of accuracy and reliability.” In sum, since the trial 
which might determine the accused's fate may well not: be 
that in the courtroom but that at the pre-trial confronta- 
tion", "the first line of defense must be the prevention of 
unfairness and the lessening of the hazards of eyewitness 
identification at the lineup itself". (388 U.S. at 235.) 

The Court therefore held that a post-indictment line- 
up is "a critical stage of the prosecution at which la 


defendant is] 'as much entitled to such aid [of counsel] 


ee. aS at the trial itself'. Powell v. Alabama, 287 U.S. 
177 


45, 57." (388 U.S. at 237.) ‘The rule is prophylactic 

and does not depend on proof of prejudice in each case. 
Accordingly, the Court concluded, where a 

lineup has been held in the absence of defense 

counsel, no in-court identification by a witness 


who saw that lineup can be admitted unless the 


17/ Concurring, Justice Clark said succintly: 


I cannot, for the life of me, see why a 
lineup is not a critical stage of the pro- 
secution. Identification of the suspect 
--pre-requisite to establishment of 

guilt -- occurs at this stage, and with 
Miranda v. Arizona, 384 U.S. 436 (1966), 
on the books, the requirement of the 
presence of counsel arises, unless waived 
by the suspect. (United States v. Wade, 
supra, 388 U.S. at 243.) 


Government proves by clear and convincing evidence 
that the in-court [identification is] based upon 


observations of the suspect other than the lineup 


identification.* United States v. Wade, supra, 388 


U.S. at 240. And in Gilbert v. California, supra, 
the Court held that evidence of an identification 
at a tainted pre-trial confrontation is per se 
inadmissible. 

The underpinnings of the Wade holding are 
twofold: first, that the presence of defense coun- 
sel may prevent unfairness in the lineup array 
itself and in the circumstances under which the 
witnesses view the suspects, and therefore may 
avert an erroneous identification; and, second, 
that counsel will be better equipped to cross- 
examine the identifying witnesses at trial because 
he has been able to observe the identification pro- 
ceeding and is thus aware of many of the factors 
relevant to the validity of the identification. 

Although Wade itself involved a post-indictment 
lineup, this Court has held its rationale equally 


applicable to pcst-arrest stationhouse confronta- 
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18/ 
tions, to informal lineups at the Court of | 
General Sessions prior to preliminary ome. 
and to pre-arrest confrontations arranged solely 
for the purpose of obtaining an Roan, 
because the right to counsel in such situations 
is "critical to the fair and efficient adminis- 
tration of justice." ~ These confrontations are 
less formal than a lineup but counsel can play a 
“useful role" “in suggesting procedures which might 
render the confrontation legally unassailable” and 
also assist in “accurately reconstructing the exact 
circumstances of the pre-trial confrontation" there- 
after. United States v. Greene, supra, slip op. 
at 5-6. It follows inevitably, as the court below 


held, that Wade's right to counsel rule applies to 


336, Wright v. United States, 131 U.S. App. D. c. 
9, 404 F.2d 1256 (1969). 


19/ Mason v. United States, 134 U.S. App. D. Ce 
1, 414 F.2a 1176 (1969). 


20/ United States v. Greene, No. 22,923 (D.C. 
Cir., April 29, 1970); Long v. United States, 
U.S. App. D.C. , 420° F.2d 799 (1 969) . 


21/ United States v. Greene, supra, slip op. at 6. 


22/ 
post-indictment photographic identifications. ~ 


Neither this Court nor the Supreme Court has 
yet ruled on the precise question here presented, 
that is, whether the defendant's counsel is entitled 


22/ in Mason v. United States, Supra, 134 U.S. 
App. D.C. at 282, n-13, 414 F.2d at 1178, n.13, 
this Court cited with apparent approval the 
statement of the dissenting justices in Wade 

that the rule there announced "applies to any 
lineup, to any other technsques employed to pro- 
@uce an cation, a fortior to a 
Face-to-face encounter between the witness and the 
suspect alone, regardless of where the identifica- 
tion occurs, in time or place, and whether before 
or after indictment or information.” United States 
v. Wade, supra, 388 U.S. at 251 (emphasis added). 


See also Note, The Supreme Court, 1966 Term, 81 
Harv. L. Rev. 69, is-83 (1967). 
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to be present at a post-indictment photographic 
identification proceeding,23/ Simmons v. United States 
390 U.S. 377 (1968), the only case involving a photo- 


graphic identification which has been decided by 


the Supreme Court, held it not a per se denial of 


due process to show photographs to witnesses in an 
attempt to identify the perpetrator of a crime 
before a suspect has been arrested or charged 


23/ The Government mistakenly suggests that in 
United States v. Hamilton, 137 U.S. App. D.C. 89, 
420 F.2d 1292 (1969) and United States v. Kirby, 

U.S. App. D.C. ’ F. 10 (1970) ,: 
this Court "has implicitly held" that Wade does | 
not apply to such identifications. However, the 
opinion and record in Hamilton make clear that at 
the time the witness saw the photographs, the 
defendant was under arrest only for different 
crimes. 137 U.S. App. D.C. at 91, 420 F.2d at 
1294. The Court characterized the situation as 
“an effort at photographic identification of the 
unknown guilty party." 137 U.S. App. D.C. at 91, 
420 F.2d at 1294. In Kirby,the Court specifically 
stated that it "need not consider whether or in 
what circumstances a right of counsel for photo- 
graph identification might be urged as to defendants 
who have been taken into custody on cause of having 
committed the offense." The Court ruled only on 
the question of a right to counsel when the police, 
in an attempt to establish probable cause prior to 
arrest, show a witness photographs, including a 
picture of a potential defendant. The Court found 
Simmons v. United States, 390 U.S. 377 (1968) directly 
In point and thus held that a suspect "who is not 
present at the time of identification, has not been 
arrested for or charged with the crime, and is not in 
custody" has no right to counsel at photographic 
identification proceedings. U.S. App. D.C. at 

, 427 F.2d at 612. Moreover, as we show later, 

p. 42 n. 38, the opinion in Kirby suggests a dis- 
agreement with the rationale of cases from some other 
circuits which hold Wade inapplicable to post- 
indictment photographic identifications. 
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with the offense, and nothing in the Court's 


Opinion intimates that it would hold such a right 


non-existent at the post-indictment stage. 24/ 


24/ Because the pre-arrest photographic identifica- 
tion involved in Simmons occurred when suspicion 
had "focussed upon™ the accused, the Government 
argues that case may be read to suggest that a 
photographic identification, whenever it occurs, 

is subject only to a due process challenge. 

Gov't. Brief at 6 n.8. However, in Simmons the 
Court spetifically pointed out that ho right to 
counsel question had been raised (390 U.S. at 383), 
and clearly limited its opinion to a discussion 

of the due process issue. Surely serious con- 
stitutional questions are not to be determined by 
possible inferences from a factual situation not 
even considered in dictum. 


Equally importantly, the photographic identi- 
fication in Simmons took place before the accused 
had become personally involved in the investigative 
process, a distinction implicit in the opinion in 
United States v. Zeiler, 427 F.2d 1303, 1307 n.3 
(3d Cir. 1570): 


Simmons v. United States, 1968, 

390 U.S. 377, upon which the 
government relies, did not deal 

with the issue of right to counsel 

at photographic identifications. 

The photographic identification in 
that case occurred prior to arrest 
and was part of the investigation 
process. However, when as in the 
present case, the investigation has 
resulted in the arrest of an accused, 
the right to counsel attaches. More- 
over, while photographs are an impor- 
tant tool in investigating unsolved 
crimes and apprehending suspects, 
Simmons v. United States, supra, their 
use after the accused has nm taken 
into custody is in most cases unneces- 
sary. The requirement of counsel at 
photographic identifications conducted 
after the accused is in custody and 
available for a more reliable cor- 
poreal identification will not hinder 
the police in the legitimate enforce- 
ment of the law. 
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Photographic identifications such as that obtained 
by the prosecution in this case present many of 
the pitfalls which led to the ruling of Wade. 


First, since no representative of the defense was 


present at the pre-trial identification here, coun- 
sel are severely handicapped in an attempt to 
determine whether any unconscious words or gestures 
by the prosecution may have influenced Mrs. Edge- 
comb and unfairly led to her identification of the 
defendants. 25/ The Government's argument that counsel 
were able adequately to reconstruct the identi fica- 
tion proceeding by cross-examination of the wit- : 
nesses (Gov't. Brief at 8-9) already has been 
explicitly and decisively rejected by the Supreme 
Court in Wade: “any protestations by the suspect: 
of the fairness of the lineup made at trial are 
likely to be in vain; the jury's choice is bet- 


ween the accused's unsupported version and that of 
| 


25/ The very fact that this identification was 

made only after Mrs. Edgecomb had been exposed to: 
the defendants or their pictures on four occasions, 
and came shortly before trial, eleven months after 
the crime, compels the conclusion that some factor 
other than uninfluenced recognition led to the 
identification. See Part II of this Argument, infra 
at 45-51. 
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26/ 
the police officers present." ~ Where photographic 


displays are concerned, of course, not even the 


accused is present to observe to some limited 


extent the circumstances of the identifications. See 


United States v. Zeiler, 427 F.2d 1305, 1307 (3d 
Cir. 1970); United States v. Hamilton, supra, 137 
U.S. App. B.C. at 82, 420 F.2d at 1295; Thompson 
v. State, 451 P.2d 704, 706 Nant dented, 396 U.S. 893 
{1969}; c£. United States v. Wade, supra, 388 U.S. 
at 230-31 and n.13. The need for the presence of 
counsel at such a confrontation is therefore 
even more compelling. As this Court recognized, 
in Mason v. United States, supra, 134 U.S. App. D. 
C. at 284, 414 P.2d at 1180, rejecting the Govern- 
ment’s argument that a public General Sessions in- 
formal “lineup” is "capable of reconstruction 
at trial by enterprising defense counsel", 

An absence of secrecy, however, 

is at best a modest benefit if 

no one is watching. So long 

as only the policeman and the 


witness know that an identifica- 
tion confrontation is in progress, 


26/ 388 U.S. at 231 (footnotes omitted). 
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the defendant will be hard put 
to discover the myriad subtle 
suggestions which may have 
passed from policeman to wit- 
ness. 

A second and equally important reason for 
requiring the attendance of defense counsel at 
post-arrest photographic identification pro- 
ceedings is that regardless of whether the pro- 
ceeding is fair or not, unless some revresenta- 
tive of the defense is present, counsel may be 
unable to challenge adequately the accuracy of 
that identification at trial. See United States 
v. Wade, supra, 388 U.S. at 235; Clemons v. United 
States,supra, 133 U.S. App. D.C. at 31, 408 F. 


2a at 1234. Since a witness who once identifies 


a suspect is unlikely to retract that iden- 


tification later, and thus "'the issue of identity 


may ... for all practical purposes be determined 
{at the pre-trial confrontation], before the 


27/ 
trial'", — any pre-trial confrontation is a "critical 


27/ ‘United States v. Wade, supra, 388 U.S. at 229. 
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staqe" of the criminal proceedings, entitling the 
@efendant to representation by counsel. The right 
protected by counsel here, of course, is the Sixth 
Amendment right to effective cross-examination of 
28/ 
witnesses. 
mhus the identification orocedure followed 
in this case has caused all of the @ifficulties 
which Wace sought to forestall, except only that 
because the lineun photograoh is available counsel 
have been able to reconstruct the array of persons 
from which Mrs. Edqecomb finally made her tentative 
identification of the defendants. 
The interference with effective cross-examination 
and inquiry into the fairness of the totality of 
the identification procedures is substantial and 
demonstrates why the rationale of Wade applies equally 
to a vost-indictment photographic identification. 
Indeed, in Mason v. United States, Suprar 134 
U.S. Apo. D.C. at 282, 414 F.2d at 1178, this 


Court vointed out that the Supreme Court in Wade “sug- 


gestez no reason why other identification 


TD 


28/ Pointer v- Texas, 380 U.S. 409 (1965). 
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confrontations should be any less ‘critical'’” than 
formal post~-indictment lineups. The Government's 
argument seems to be that Wade is limited to “con- 
frontations", that an examination of photocraphs 

is not a “confrontation”, and that “ade is there- 
fore inapplicable to such examinations. However, 

the same dangers of unfairness and suggestiveness 
exist in a display of photographs as in a corporeal 
lineup and counsel is even less able to cross-examine 
the witness adequately at the trial. To restrict 


Wade to situations where the defendant and the wit- 


ness are face to face is to ignore the fact that 


in many lineups the defendant cannot see or hear 
the witness. See United States v. Wade, suvra, 
388 U.S. at 230-31. In such lineuvos there clearly 
is not a “face-to-face confrontation" between the 
defendant and his accuser. Cf. Mason v. United 
States, Supra. Thus, the volicy consideration: 
underlying Wade must appoly equally to photographic 
viewings. 

Moreover, in this case as in Wade, “[nlo 
substantial countervailing policy considerations 


have been advanced against the requirement of the 
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29/ 
the presence of counsel." The Government cannot 


reasonably contend that notification to defense 
counsel would have unduly delayed the identification 
in this case or have caused any inconvenience what- 
ever to either the prosecutor or the siesemueete 
The indictments had been returned some six months 
before Irs. Edgecomb saw the lineuo photogravh, and 
defense counsel and the vrosecutor had been in 
reasonably constant communication for almost that 
entire period of time. 

The only policy reason proposed by the 
Government against the vresence of defense counsel 
is that the identification here involved occurred 
Guring a witness interview conducted by the prose- 
cator in prevdration for an imminent trial (Gov't. 


Brief at 9-11)}}. With deference to those courts 


! 


29/ United 5 v. Wade, supra, 388 U.S. at 237. 
30/ C£. Uni States v. Kirby, supra U.S. 
App. D.C. = 127 F-2a at O12 noZ, 


¢ 

v. Hamilton, guvra note 23, that appointment of 
counsel during an attemot to narrow the field of 
suspects from'photographs “is an obvious impracti- 
cability.* The converse of the Simmons-Hamilton 
holding that sel is not required at such an 
identificati session because appointment would 
be impractical, is that if it is clearly practical, 
counsel must present. 


-35- 


31/ 
which have adopted that argument, we submit that 


it is fallacious. Obviously a prosecutor must 
interview witnesses prior to trial, and we do not 
suggest that defense counsel should be present | while 
the prosecutor reviews the facts of the offense 
with these witnesses. Our contention is only that 
defense counsel should be present if the witness 

is shown a photograph or a group of photographs 

from which the Government hopes the witness will 
identify a defendant. 

Given the premises that undue and irreparable 
suggestiveness may occur at a vhotographic viewing, 
and that effective cross-examination would be sig- 
nificantly aided by defense counsel's observations 
during that confrontation, “we can think of no 
sound reason why counsel should not be present at 


32/ 
any such viewing." Several courts have adopted 


31/ E.q., United States v. Bennett, 409 F.2d 888 
2a cir.), cert denied, 396 U.S. $52 (1969); 

McGee v. United States, 402 F.2d 434 (10th Cir. 
1968); People v. Adair, 2 Cal. Aop. 3d 92, 82 Cal. 
Retr. 460 (1969). United States v. Cunningham, 423 
F.2d 1269 (4th Cir. 1979), cited by aopeliant ant for 
this provosition, clearly dealt only with pvre-arrest 
photographic viewings (423 F.2d at 1271) and the 
Court rejected only an argument that counsel should 
be present at post~identification interrogation of 
the witnesses (423 F.2d at 1273-74). 


32/ Mason v. United States, supra, 134 U.S. Aa D.C. 
at 282, 414 F.2d at 1178 (emphasis in original). 
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or notee with approval the view that the post- 


arrest exhibition of vhotographs is a "critical 


+ 
staqe" of the proceedings entitling a defendant 


to BOERS Se by counsel. In United States v. 
Zeiler, supra, for example, the Court of Apreals 

for the Third Circuit squarely held "that the 

rule of the Wade case applies to pre-trial photo- 
graphic GAA Ere ation of an accused who is in 
custodv." 327}7.2a at 1307. The identifications 
there involved, occurred after appointment of coun- 
sel but prior to either indictment or a scheduled 
lineup. The Court pointed out that photographic 
identifications carry the same dangers of suggestion 
as corporeal lineuns, that the defendant is even 
less able to SNConSeTaCe the vroceeding since he 
himself is not’ present, ané@ that a contrary holding 
might encourage the police either to prepare a 
witness for a jlineup by presenting him with a series 


t 
of suggestive tphotographs or to bypass the lineup 
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33 
process altogether. see’ 


Similarly, the Supreme Court of Pennsylvania 


has held, following Zeiler, that "Wade cannot be 
undercut simply by substituting pictures for people, 
nor can the police prepare a witness for the Lineup 
by privately showing the witness victures of the 
accused." Commonwealth v. Whiting, No. 213, Jan. 


T. 1970 (July 2, 1970). Accordingly, the court 


33/ The Court also pointed out that the use of 
photographs at all “after the accused has been 
taken into custody is in most cases unnecessary.” 


An earlier decision by the Third Circuit, 
United States v. Conway, 415 F.2d 158 (1969), appears 
at first reading to conflict with Zeiler. In Conway, 
the Court did hold Wade inapplicable to a vhoto- 
graphic identification that occurred about a week 
after the crime, when the defendants were already 
in custody in a contiguous state. However, the 
court specifically reserved the question whether 
Wade might in some circumstances become overative 
at arrest, and indicated that a particularly imoor- 
tant factor in this regard would be "whether an 
accused has counsel." The court specifically 
limited its holding to the circumstances of the par- 
ticular case, including its conclusion that the 
pictures had been "displayed in a manner consistent 
with due process." 415 F.2d at 163. In any event, 
Conway clearly has been superseded by Zeiler: 
Significantly, the opinions in both cases were. 
written by Judge Hastie, and concurred in by Judge 
Van Dusen. 
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held, “hitina's right to counsel had been infringed 
when the victim of a purse snatching was shown a 
group of eight photographs, from which she identi- 
fied him, about an hour after his arrest. So too, 
the Suvreme Court of Nevada has held that there is 
"no substantial distinction between a lineup and 


a substituted photographic display while the sus- 


pect is in custody” and thus that “ade and Gilbert 


establish a right to counsel at such a rhotographic 
identification vroceeding. Thompson v. State, 


451 P.2d 704, 797, cert. denied, 396 U.S. 893 
34 
(1969). 


34/ The Nevada court has indicated that exhibition 
of photographs pursuant to proner guidelines and 
preservation of those photographs for use by 
Gefense counsel may vermit counsel adequately to 
probe the accuracy of any identification at trial 
and thus may suffice as a substitute for counsel. 
See Carmichael v. State, 467 ?.2d 108 (Mev. 1969); 
mv. State, supra, 451 P.2d at 707. However 
because “Wade was based on part on the inability of 
counsel who was not present at the identification 
proceeding to reconstruct suqgestive influences 
that might have occurred apart from the array 
itself, and to gauge the quality of the witness’ 
response to the array, the suggestion of the 
Nevada court is not a satisfactory solution to the 
problems nresented by photogranhic identifications. 
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Other courts have suggested agreement with 
this interpretation of Wade. For example, in ! 
Cox v. State, 219 So. 2d 762 (Fla. Dist. Ct. App. 
1969), the Court held that an accused in custody 
has a right to representation by counsel when a 
witness is shown a video tape of his actions : 
during the booking process. 35/ In People v. Adams, 
19 Mich. App. 131, 172 N.W. 2a 547 (1969), the. 
state conceded that the exhibition of Bnotheraats 
was as critical a stage as a lineup; however, in 
that case the defendant was held to have waived 
his right to object to admission of the photographic 
or in-court identifications. See also State v. 
Carrothers, 79 N.M. 347, 443 P.2d 517 (1968), where 
the court assumed "that all pre-trial identification 
of a suspect in custody, whether in person or by 
photograph, after counsel has been appointed or 
employed, is tainted unless counsel be present", 
but found an independent source for the in-court 


identification. 


35/ But see Wilson v. State, 235 So. 2d 10 (Pla. 
Dist. Ct. App. 1970). 
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Although several federal courts have adopted 
the position urged by the Government in this case, 
few have discussed the question at any length. 
For example, in McGee v. United States, 402 F.2d 
434, 436 (10th Cir. 1968), cert. denied, 394 U.S. 
908 (1969), the court badly stated that a photo- 
graphic display is neither a lineup or a confron- 


tation of the accused and therefore concluded that 


Wade should not be extended to cover such a pro- 


ceeding. 36/ In United States v. Collins, 416 F.2d 
696 (4th Cir. 1969), cert. denied, 396 U.S. 1025 
(1970), the court recognized that the exhibitor of 
photographs might clue the witness and thus render 
any identification violative of due process, but 
ruled without any extensive discussion that this 
@anger was not strong enough to require the pre- 
sence of counsel at such photographic displays. 
Judge Winter dissented, concluding that a photo- 
graphic identification is a "critical stage" at 
which counsel must be present, because of the 
possibility of inadvertent and unobvious sugges- 
tiveness which only counsel might be able to 


ES 


36 Rech v. United States, 410 F.2d 1131 (10th 
Cir.) cert. denied, 396 U.S. 970 (1969), also cited 
by the Government, merely relied on McGee. 


37/ 


In United States v. Bennett, 409 F.2d 888 (2d 


recognize and thus reconstruct at trial. 


Cir.), cert. denied, 396 U.S. 852 (1969), the court 
held Wade inapplicable to post-arrest photographic 
identifications, essentially because 


to require that defense counsel 
be allowed or appointed to attend 
out-of-court proceedings where 
the defendant himself is not pre- 
sent would press the Sixth 
Amendment beyond any previous 
boundary. (409 F.2d at 899.) 


The Court then reasoned that a contrary ruling 


would permit counsel to be present “when the pros- 
ecution is interrogating witnesses in the defendant's 
absence", although other aspects of witness inter- 
views (on both sides) present similar opportunities 


for suggestiveness. However, this reasoning is not 


37/ In Collins, Judge Winter was particularly con- 
cerned by the fact that none of the witnesses was 
able to identify the defendant in court, supposedly 
because he had lost a substantial amount of weight 
since the photograph had been taken. However, 
Judge Winter's position generally is that Wade | 
does apply to all post-arrest photographic iden- 
tifications. See the concurring opinions in. 
United States v. Canty, No. 13,793 (4th Cir., — 
August 3, 1970) and United States v. Marson, 408 
F.2d 644, 651 (4th Cir. 1568). 


persuasive. Permitting counsel to observe the 
identification proceeding by no means authorizes 

him to intrude on that portion of the witness inter- 
view in which the prosecutor prepares the witness 

to testify at trial on the facts of the offense. 

That this part of the interview presents an oppor- 
tunity for suggestion by the prosecutor is no reason 
to deny a defendant representation while a photograph 
is displayed to a witness in order to attempt an iden- 
tification, if that photographic display constitutes 

a “critical stage of the proceedings” in the constitu- 
tional sense.” The rationale of Wade and Gilbert 

is that the identification proceeding is a critical 
stage, at which counsel indeed is necessary “to see 
to it that all available defenses are profferea">2/ 


at trial -- that is, that if counsel is not present 


38/ In United States v. Kirby, supra, U.S. App. 
D.c. at ___—, 427 F.2d at giz .2, this Court indicated 
disagreement with the analogy proposed in Bennett that 
there may be suggestiveness at any witness interview, 
since "the prosecution could not introduce testimony 
on direct of the statements given by the witness in 
an earlier interview with prosecutor”. By thus agree- 
ing that the photographic identification is a more 
"critical” stage than the ordinary pre-trial witness 
interview, this dictum in Kir foreshadows the ruling 
we ask this Court to make is case. 


39/ United States v. Bennett, supra, 409 F.2d at 900. 


at that time he will be unable properly to challenge the 
fairness or the accuracy of any consequent identi fication. 
Assuming the validity of this rationale, the inevitable 
conclusion is that representation by counsel at post- 
indictment photographic identification proceedings is 
necessary in order to insure the presentation of an. 
adequate defense at trial. 40/ 

In sum, a pre-trial photographic identification 
proceeding presents may cf the dangers cf subtle ae 
tion that are possible in a corporeal confrontation 
between 2 suspect and a witness. Moreover, since not 
even the defendant is present to observe to a Limited 
extent the actions of the police and the reactions Of 
the witness, defense counsel is seriously handicapped in 
his ability to challenge effectively the fairness and 


accuracy of any resulting identification. Finally, no 


valid reason has been suggested why the defendant should 


40/ The Fifth Circuit, in United States v. Ballard, 
3 F.2d 127 (1970), merely adopted the reasoning 
of Bennett. 


It is far from clear that the Ninth Circuit 
has adopted the Government's position. Its opi- 
nion in United States v. Sartain, 422 F.2d 387 
(1970) phrases the issue presented as whether 
identification testimony should have been stricken 
under Wade, but then states only that there was no | 
evidence that the photographic viewing affected the 
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not be representec by counsel at post-arrest photographic 
identificaticn proceedings. Accordingly, the trial court 
correctly ruled that the Gefendants’ right to counsel was 
infringec when Mrs. Edgecomb was shown the lineup photc- 
graph immediately befcre trial in the absence of defense 
counsel, and properly granted the defendants’ motion tc 
suppress any photographic or in-court identification 


testimcny by Mrs. Edgeccmb. 


$0/ (continued) 


in-court identifications or was impermissibly 
suggestive. The Court cited Conway, which has 


been superseded by Zeiler, sec pp. 36-37, supra, and 
Unitea States v. Stinson, 422 P.2d 356 (9th Cir. 
1969). The latter case apparently did not involve 

2 Wade challenge to a post-arrest photcgraphic 
identification; Wade is mentioned only in connection 
with a lineup. In the discussicn of photographs in 
Stinson the court does not indicate that they were 
aisplayed after arrest, and it cites only Simmons 
and two earlier Ninth Circuit cases, Anderson v. 
United States, 406 F.2d 770 (1969), which held that 
the defendant had waived any Wade objection to the 
use of photographs, and Hill v. United States, 401 F. 
F.2d 995 (1968), where the court discussed only a 
due process pbjection. 


The Seventh Circuit has nct ruled on the 
question; United States v. Robinson, 406 F.2d 
64, cert. denied, 395 U-S. 526 (1969) involved a 
pre-arrest, pre-Wade display of photographs, 
accordingly Simmons was directly in point. Nor 
have we found any relevant decisions or dicta in 
the Pirst, Sixth, or Eighth Circuits. 


II 


THE IDENTIFICATION PROCEDURES CULI“INATING IN 71PS. EDGECO!MB'S 
TENTATIVE IDENTIFICATION OF THE DEFENDANTS PPO’ THE LINEUP 
PHOTOGRAPH DENIED THE DEFENDANTS DUE PROCESS OF LAW 


As a concurrent and independent ground for excluding 


identification testimony by rs. Edqecomb, the District Judge 


ruled that 

{[iJn view of the fact that [!"rs. Edqecom>] 

had seen vhotogranhs over a neriod of 

time and not made tne identification 

hefore or at the lineup of the defen- 

dants ... the later identification just 

might be subject to question. (Tr. 498). 
This constituted a finding that “the totality of the circun- 
stances surrounding" that “ay 19th identification by “rs. 
Edgecom was “so unnecessarily suggestive and conducive to 
irreparable mistaken identification" that the gefendants 
would be denied due vcrocess of lav were "rs. Edgecomb ver- 
mitted to testifv at trial about her identification of them 
from the lineun vhotograoh. In its acpraisal of the evidence 
the trial court was clearly correct. 

The evidence develoved below stronqly indicates that 

Mrs. Eagecom>'s tentative identification of the defendants 


on “May 19, 1979 (Tr. 162-63) was the result of repeated 


exnosures to the cefendants ane their nhotoeranhs, rather 


41/ Stovall v. Denno, suora, 388 U.S. at 301-02> accord, 
Simmons v. United States, sunra, 390 U.S. at 364. 
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than en uninfluenceé recollection of the robbers as they 
apveares eleven months earlier. “rs. Fdicecorb had never seen 
the robbers before June 27, and hecame aware of their presence 
in the liavor store only after the shooting of Yr. 3urka 
(Pr. 150-51. 163-44). She testified that she saw the face 
of the first robber for what seemeé like three minutes, but 
rointed out that "“everythine ... was exagaerated as far as 
time is concerned* (Tr. 15&, 183-59). She saw the second 
robber closelv in a "very dar corner” of the store, as she 
stood behing the counter at the side of the cunman’s victim 
(Tr. 155-56, 1593-¢4) . 
While “rs. Edaecomb was able to gescribe the robbers in 
some detail at the hearing (Tr. 159-51), she did not recall 


giving any descrintion to the police immediately after the 


42/ 
robberv, since “it was terrible” (Tr. 158). Nor had she 


continued to reflect on the aonearance of the gunmen during 
the intervening months. Indeed, “rs. Fdgecomb had consciously 
tried to vut the memory of that shocking event out of her 
mind, not even discussino it with her husband: "we wanted 

to forget about it at that time. I didn't want to think 
about it. .-. I' just don't believe in thinking about destruc- 
tive thinos.” (Tr. 171-172). 


ET 


42 / During the! robbery, the second gunman had repeatedly 
threatened to kill everyone unless the safe were onened 
quickly (fr. 153-54). 
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On at least one occasion »efore October 26, 196°, Yrs. 
Edoecomh chose vhotogranhs of certain nersons other than the 
defendants as resem>lina the robbers (Tr. 215-23: see Tr. I€4— 
65, 181-83), however, it seems that none of these susvects 
was ever placeé@ in a lineun for her to see in person. om 
Octoher 25, 1969, the police shoved her a aroun of ten rhoto- 
graphs including one each of Brown and Proctor: this first 
time that she saw victures of the defendants she aia not 
identify them (Tr. 293-96, 211). The next @ay, the . 
broucht her a somewhat smaller arour of photogranhs: 
the pictures of Brotm and Proctor anveared but none 
other victures haé@ been in the packet shown her the day before 
(wr. 327-39, 333-34; comoare Government Fxhibits 5\ and 10) . 

On this second exposure "rs. Egaecomh said that she "Liked" 
the victures of Brown and one Jerome Harlino (Tr. 329, 333- 


4 
34). Yowever, she was not certain of these igenti fications 


\ 
and asked to see both Srown and Yarlina in a lineuo (Tr. 329). 


| 
a | 
43/ The trial judge sustained the Governnert's ohjection* to 
a defense auestion designed to reveal how the volice chose 
the pictures which they disvlaved to ‘rs. Racecorb on October 
25 and 26 (Tr. 345). However, since a written statement was 
ohtained from the informant Foretan on October 22, and no 
nictures of the defendants had anveared in the veckets shown 
to the witnesses before that day (see Tr. 99-199, 299-02, 
215-24, 233-34, 311-12, 315-17), the compelling inference is 
that by October 25 the rolice vere in contact with Foreman 
and were attemnting to obtain a corroborating identification 
from Mrs. Edaecom>, verhans their most articulate witness. 
This woulda explain why, when “rs. Edgecomh failed to identify 
either of the defendants on the 25th, the volice returned 
the followine day with the same nictures of the defendants. 
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The following week, at the November 4th lineun, Brown 
an@ Proctor avveared althouch FEarline dié not (fr. 334-35). 
At this corvoreal confrontation, "rs. Edaecom> did not 
identify either of the defendants. She claims now to have 
‘een unable to distinaquish the features of the nersons in 
the lineum Secause of the bridghtness of the lights (Tr. 162, 
165-66, 175), vet she @id not ask that the lights be turned 


down Secause she was afraid that the veonle in the lineup 


44/ 
would then Se ahle to see her (Tr. 156, 176, 181). Only 


on “ay 19, 1979, elever months after the offense and the 
fourth time she was presented with the defendants or their 
pictures for the purvose of effecting an identification, did 
“rs. Edqecom> finally state that she "“helieved" they “were 
resvonsible for this offense’ (fr. 225-31). The inference 
is overwhelming that the ‘iay 19 identification vas the 
result of the rereated exvosure to victures of these defen- 
dants and not the fruit of a clear, untainted recollection 
of the robbers as they anveared on June 27, 1969. 

While each case raising a due process objection to a 


pare. a 4s_/ 
pretrial identification must be judged on its own facts, 


44/ rs. Edgecom>’s fear in police headquarters during the 

ineup, when its particirants were on the other side of a 
wire mesh (Tr. 181) and many »olicemen were vresent, casts 
serious doubt uvon her ability to observe durino the robbery 
when an armed gunman had already shot one man and was 
threatening to xill everyone in the store. 


45/ Simmons v. United States, sunra, 390 U.S. at 384. 
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the courts have described several factors that are relevant 


to the question whether a varticular vrocecnre is unnecessarily 
suggestive. Among the most freauently discussed considerations 
where a vhotographic identification is in issue is whether 
the exigencies of the situation justified the use of nhoto- 
graphs rather than the more reliable technique of A Se. 
E.q., Simmons v. United States, suora, 399 U.S. at 386, n.6; 
United States v. Hamilton, supra, 137 U.S. Ann. D.C. at Sl, 
A20 F.2d at 1294: Unitec States v. Cunninchan, suore, 423 
F.2d at 1272: United States v. “ashinoton, 292 F. Sunn. 284, 
288 (D.D.C. 1968). ‘hen the susvect is in custody, as Brown 
and Proctor were in “ay of 1979, the necessity for a photo- 
graphic vresentation has been descrihed as "nil". anteed 
States v. “Washington, suora, 292 F. Supp. at 228. | 

Another significant factor in determining whether a 
photographic identification is unduly sugaestive is the 
freshness of the identification: the loncer the interval 
between the offense and the confrontation, the nore dubious 
the validity of the identification. United States v. 
Simmons, sunra; 390 U.S. at 385 ; United States v. Hamilton, 
suora, 137 U.S. Aop. D.C. at 91, 420 F.2d at 1294; United 
States v. Sallard, supra, 423 F.2d at 132; United States v. 
“Washington, supra; see United States v. Gaines, No. 23,369 
(D.C. Cir., Auqust 27, 1979)- slio on. at 4-5; United 
States v. McNair, No.22,372 (D.C. Cir.,April 8,1970). This 


Court has recognized that "fresh identification" promotes 
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46. 
"fairness, by assurine reliability”. In the “lashinoton 


case, Judge Youncdahl found that an interval of two months 
hetween the robbery and the vhotogranhic identification, com- 
bineé with a comlete lack of necessity for the use of vic- 
tures since the defencant was in custody, resulted in "a 
serious violation of 2ue vrocess.” A_fortiorari, in the 
instant cese, where the chotographic identification occurred 
eleven ronths after the crime, while the defendants were in 
custody, the trial court vroperly concluded that the integrity 
of that evidence is oven to grave auestion and that the 
evidence therefore should be excluded. 

A thiré factor of particular relevance in this case is 
the ymber of times a suspect is presented to a witness in 
an attenot to obtain ar identification. Foster v. California, 
394 U.S. 449 (1969); see Simmons v. United States, Suore, 
390 U.S. at386 n.6. In Poster, the Court condemned an 
identification obtaine2 only after the witness had seen the 
defendant in a three-man lineun, then in a one-to-one con 
frontation, and finally, ten days later, at a second lineun 
in which the defendant was the only person who had also 


particivated in the earlier array. A’5 the Court said, 


46/ “tise v. United States, 127 U.S. Ano. 5.C. 279, 222, 383 
P.2a 307, 299° (1967), cert. denied, 390 U.S. 964 (196%). In 
Russell v. United States, 133 U.S. Ann. D.C. 77, 81, 498 
F.2d 1220, 1234 (1063) the Court vointed out that 


Though the imaae of an ‘unforgettable face’ 
may occasionally linger without any trans~ 
lation into words, photogravhic recall is 
most often evhemeral. Vivid in the flash 
of @irect observation, it fades ranidly with 
time. 
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{t]he suqaestive elements in this identifica- 
tion vrocedure made it all but inevitable 
that [the victim] would identify netitioner 
whether or not he was in fact “the man.” In 
effect, the police reveatedly said to the: 
witness, "This is the man.” --- This nro- 
cedure so undermines the reliability of the 
eyewitness identification as to violate due 
process.” (304 U.S. at 443) (emphasis in 
original). 

The identification that the Government pronoses to offer 
against appellees in this case was made by “rs. Edaecomb 
only after she had been exnosed to annellees or their vic- 
tures on four separate occasions. On October 25, she did not 
identify either Brown or Proctor from a groun of ten men. 

The next day, seeing the same pictures of B3ro%m and: Proctor 

in a group of six different persons, *“rs. Edgecomb only tenta- 
tively chose the victure of Brown and asked to see him and 
another man in a lineup. Disreqarding her request to see 
Harling in the lineup, and thus suggesting their belief that 
Rrown but not Harling was involved in the crime, the volice 
brought “Mrs. Edgecomb to a lineup the next week. However, 

she did not identify either Brown or Proctor at that time, 
claiming their faces were indistinct. Six months later and 


eleven months after the crime, although in the meantime she 


had sunpressed her memories of the way the robbers looked on 


June 27, Mrs. Fdaecomb said that Brown and Proctor, as they 


appeared in the lineuo photogranh, “looked familiar.” In 
the circumstances, the trial court could have reached no 


other conclusion but that this familiarity stemmed not from 
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a recollection of the robbers from June 27, 1969, but rather 
from the repeated occasions since that day on which the police 


had presented the witness with Brown and Proctor or their 
47/ 
pictures. 


Because the procedures leading to Mrs. Edgecomb's identi- 
fication of Brown and Proctor from the lineup photograph were 
unnecessarily suggestive, the District Court’s order suppressing 


that identification must be affirmed. 


47/ Significantly, the trial court found that the procedures 
employed in this case caused a substantial risk of "irrepar- 
eble mistaken identification* even before hearing the defense 
case during trial. 


Appellee Proctor also presses on this appeal the argument 
he raised in the District Court (Tr. 24, 26-31; see pp. 11-12 
& n. 16 supra) that the lineup array was unnecessarily sug- 
gestive as to him because the witnesses had described the first 
robber as wearing a small goatee and moustache (Tr. 72-73, 
100-01, 111,132,141-42, 160, 175) and Proctor was the only 
person in that lineup with such facial hair. The courts have 
recognized that a lineup is unfairly suggestive if the person 
suspected by the police is the only person therein with a 
peculiar characteristic described by the witnesses. See, e€-g-, 
Poster v. California, supra; United States v. Wade, supra. 
Indeed, this sort of eaiete stacking of Lineups was a primary 
cause of the Supreme Court's holding in Wade that counsel must 
be present at these proceedings. 


This Court has repeatedly pointed out that in order to 
properly represent their clients at lineups, counsel must be 
advised of the names of the witnesses who will attend and the 
descriptions which these witnesses have given the police. 
United States v. Kirby, supra, U.S. App. D.C. at ’ 

PF. at 613-14 & n.5; Long v. United States, U.S. App. 
D.C. , 424 P.2da 799 (1 ; United States v. Allen, 133 U.S. 
App. D.C. 84, 408 P.2d 1287 (1969). Because Proctor’s counsel 
was not provided with this essential information (Tr. 26-31), 
he was unable effectively to represent his client during the 
lineup, and the resulting array was unfairly prejudicial as to 
Proctor. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the order 


of the District Court suppressing any photographic or in-court 
identification of the defendants Rufus Brown and Paul Proctor 
by Mrs. Barbara Edgecomb should be affirmed. 
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